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Court of Appeals of the District of Columbia 


No. 4590. I 

I 

I 

Virgil Bakkr, Appellant, 

vs. i 

i 

J 

I 

J. Raymond ^IcCarl, Coni])!roller General of tlie United 

States, et al. ■ 


a Supreme Court of tlio District of Columbia. 

Etpiity. Xo. 45554. I 

Virgil Bak?:r, Plaintiff, 
vs. 

J. Raymond McCarl, (^om])troller General of the United 
States, and Curtis D. Wilbur, Secretary of Abe Navy, 
Defendants. 


Unitkd States ok America, 

District of Ciitmuhia^ ss: ! 

t 

Be it remembered. That in the Sipireme (^ourtiof the Dis¬ 
trict of Columbia, at the (^ity of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


1—459Ga 
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1 Bill (tf Co)nplaiui. 

Ai)ril 11), V.riil 

In tlu‘ Sii])rc‘in(‘ (’oiirt of tiu* Disti'ivt oi* Columbin, Holding 

iin H(inity Court. 

Kciiiity. Xo. 47 ) 7 ) 7 ) 4 . 

ViKciL I>AKi:i:, IMaintilT, 
vs. 

J. IiAVMoNi) McCaim., ('onipl(iciuo'al of the United 

Stat(‘s, and Curtis I). Willun*. S(*eretai‘y of the Xavy, 

Dereiidants. 

The ])lainliri', Vii-gin ilakt'r, r(‘S])i‘etfully shows to the 
(’onrl as follows: 

(1) That lu‘ is a eitixAMi of tin* Unit(‘d Stat(‘s now resid¬ 
ing at San Juan. Poilo liieo: that prioi* to Xovcnnher 26, 
11)12, he was a Lieutenant in tin* Cnited States Xavy, duly 
ap])ointed, (pialitii'd and aeting as sueh, and on or about 
said date, to-wit, Xoveniher 2(1, 11)12, lu‘ was retired as a 
result of inea])a(‘ity ineidcuit to service, with rank of Lieu¬ 
tenant, siuiior gi‘ad(‘, in accordance with the then existing 
law and I'egulations of tin' United States Xavy; that sub¬ 
sequent to his retiriuneiit as afoi'esaid, and in accordance 
with the tluui existing law and n^gulations of the United 
States Xavy, and prioi* to A])ril 7, 11)17, he entered iq)on 
active duty and was on oi* about December 7, 11)11), pro¬ 
moted to the rank and grade of Licuitcmant Commander, 
United States Xavy, L'etiriul, and lu* brings this stiit in his 
own behalf for the rt‘asous more fullv Inu'einafter stated. 

The defendant, d. Iiaymoud McCarl, is a citizen of the 
United States. i He now holds onic(‘ as Comptroller General 
of the ITiited States and resid(‘s in the District of Columbia. 

The defendant, Curtis 1). Wilbur, is a citizen of the 
United State's and Secretarv of the Xaw, and resides 
in the District of Columbia. 

(2) The ])laintiff was duly graduated from the United 
States Xaval Academy and was by regular promotions and 
advancements promote'd to the rank and grade of Lieuten- 
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ant, as heroinbofore stated, and, as hereinbefore stated, 
finally reached the rank and i^rade of Lieutenant Com- 
mander, Retired, on or about the 7th day of December, 
1919. That in respect to liis various apx)ointments and 
promotions as aforesaid, he was duly qualified and com¬ 
missioned in accordance witli the law, and assumed his 
duties under said commissions and acted in such capacities 
under the orders of tlie Secretary of the Navy,|and is now 
on active duty assii^ned to tlie Ilydro^i^raphic Office, United 
States Navy, at San Juan, Poilo Rico. 

(3) That as such Naval Ollicer, he has beeiij and is en¬ 
titled by law to ])e paid and to receive his payj and allow¬ 
ances ])rovided by Acts of Coni^-ress of the United States, 
and diirinii: the entire ])eriod of service as Naval Officer, 
his pay and allowances have l)een so paid up and until the 
wrongful witliholding tliei'eof liereinafter described. For 
the entire ])eriod within which his ])ay and allo\yances have 
been so withlield extending u]) to the filing of this Bill of 
Complaint, Congress has ai)i)i‘opriated funds covering his 
pay and allowances, and the money for the paynaent thereof 
has been actuallv available and has l)een turned over to and 
is now in the ])ossession of Thomas (^ochran, the Disburs¬ 
ing Ofiicer, Navy Purchasing Office, South and Whitehall 
Streets, New York, New York, said Cochran beiiig the Dis¬ 
bursing Officer of the United States Navy ini charge of 
plaintiff’s account, said Cochran, however, being a subor¬ 
dinate of the defendant, Curtis D. Wilbur, Secretary of the 
Navy, and subject to the commands, orders and instruc¬ 
tions of tlie said Curtis D. Wilbur as Secretary of 

•/ 

3 tlie Navy, which may be given to him through his 
immediate siqjerior, the (Jiief of the Bureau of Sup¬ 
plies and Accounts of the Navy De])artment; ,^aid officer, 
being now and at all times herein mentioned subject to such 
orders and instructions as tlu* defendant, the Secretary of 
the Navy, may give to him with respect to paying to the 
Plaintiff his salary and allowances. I 

(4) The office of the Com])troller General of ithe United 
States was created by an Act of (’ongress which became ef¬ 
fective Julv 1, 1921, the defendant J. Ravmoiid McCarl 
taking office on that date. Under this Act, the Comptroller 
General and the General Accounting Office, of which he is 
the executive head, assumed the duties theretofore per- 
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formed ])y the Comptroller of tli(‘ Treasury, and six audi¬ 
tors, Miiicli duties included the auditiu^; of the accounts of 
the Disbursing- Olhcers of the United States Xavy. 

(5) Prior to July 1, lh21, the date on which the defend¬ 
ant, J. Kaymond McCarl, assumed the duties of his office as 
afor(*said, th(‘ plaintiff, had from time to time applied for 

and received allowances hv wav of commutation for 

* * 

(quarters, while on active duty. That durin.i*- the period from 
May (). 11)24. to and includini;' .Tune .40, 102.’), the plaintiff 
was recall(‘d to active dutv at San .Juan, Porto Kico. That 
durin<;' said time, he was livini>- upon the ])remises known 
as i):ii*t of Fort San Cei-oiiimo in the Island of Porto Kico, 
which said ])remises tor a valiuihle consideration actually 
defo’ered to and r(‘ceiv(‘d by the (Jovernmcmt of the United 
Stat(‘s, he had leased from said (lovernnnmt for a period of 
999 years, and under which said lease he had come into the 
possession of s;iid ])remis(*s, the validity of said lease hein^ 
now in litie-ation hetwcnni the (Jovernment as represented 
hy the 1 )e})artnu‘nt of .Iustic<‘ and this ])laintiff in an hkpiity 
suit now ])endine- in the District Court of the United States 
for the District of Poi-to Kico. 'fhat durini»' said pe- 
4 riod, that is to say, from May 0, 1924, to and includ- 
iii'i* .Jun(‘ 40, 1924, and heine.- on active duty as here- 
inbefoiv stated, and residine- upon tlu‘ ])remises held by 
him und(.‘r the lease a-' aforesaid, the i)laimiff applied to and 
was fui'iiished in accordance with the law and reg'nlations 
of th.e Xavy Department, a certilicate to the effect that no 
public (piarters w(‘r ‘ jivaihd)h‘ foi' his us(.‘ at that ])oint. 
Whei’eu])on and by rc‘ason of sai<l at)plication and said cer¬ 
tificate, the ])laintiff was allowi‘d and actually ])aid the sum 
of J^l,484,44, as rental allowances l)y way of commutation 
in lieu of ([uarters for said ])eriod of lime. 

(6) IMaintiff further says that by reason of the matters 
and things her(‘inbefoi‘e stated, 1 k‘ became and was entitled 
to the aforesaid sum of 81.‘>S4.44. Xotwithstanding the 
payment of said sum to him and his rieht to receive and 
accept the same, tlu‘ defendant .T. Kaymond McCkirl, Comp¬ 
troller General of the United States on, to-wit, .January 29, 
1926, actinji- in his official ca])acity, rendered an opinion 
bearing,' date of said .January 29, 1926, and Xo. A-11668, a 
copy of which is hereto annexed and marked ‘M^laintilT’s 
Exhibit A,” which lie prays may be read in connection 
herewith, and considered as a part ot this, his Kill ot Com- 
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plaint. Tliat under said opinion, as ])y referc^ice thereto 
will appear, the said defendant, the Comptroller General, 
ruled and determined tliat the plaintiff was not en¬ 
titled to have and receive the said sum of $1,383.33, 
as aforesaid paid to him, while occu])ying‘ jthe afore¬ 
said premises during the ])eriod from ,\ray :G, 1924, to 
and including June 30, 1923, and furtlier hohiiiig that the 
payment of said sum ^Csliould he’and is disallowed.” That 
a copy of said o])inion was in due course transmitted to the 
defendant, the Secretary of — Xavy, and by himpr through 
his orders, was delivered to the aforesaid Thomas 
5 Cocliran, Disbursing Ohicer, as aforesaid^ 

(7) Tliat on or about July 1, 1913, tile plaintiff, 
then being a retired Xaval Oflicer and occupying an inactive 
status, was appointed to the position as Tnspect()r of PTulls, 
Steamboat lns])ection Service, D(‘partment of Commerce, 
which said ]K)sition lie continued to occipiy continuously 
from said 1st day of July, 1913, to the 31st diiy of July, 
1923; that during said period of time, he was Restored to 
active duty in the United Slates X'avy and was on active 
duty in said Department from to-wit, tlie 7th day of April, 
1917, to the 26111 day of January, 1920, and wasiserving as 
such Xaval Officer on active duty during said period of time; 
and during said period of time was also serving in his ca¬ 
pacity as Inspector of Hulls as aforesaid, and received the 
salary provided by law for botli said ])ositions, and that 
said salaries were ])aid to him liy the respective Depart¬ 
ments, covering said period of time. That for that period 
extending from A])ril 7, 1917, to January 26, 1920, he re¬ 
ceived as salary for his position as Inspector of Hulls, the 
sum of $6,367.88. Dui'ing that ])eriod of time foi|- which the 
aforesaid sum of money was paid to him as Iiispector of 
Hulls as aforesaid, the Act of July 31, 1894, 28 Stat. 205, 
was in full force and effect. That subsetpient Ithereto, it 
having appeared to the Congress of the United States that 
during the period of the war, many retired officers of the 
Armv and Xavv liad received double salaries in violation 
of the said Act, whereupon the Congress passed |the Act of 
May 31, 1924, 34 Stat. 243, amending the Act of July 31, 
1894. as follows: j 

‘‘That section 2 of the Legislative, Executive, and Ju¬ 
dicial Appropriation Act, approved July 31^ 1894, is 
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amei'.ded l)y addinc: at tlio (‘iid Ih-'roof a nev* sentence to 
read as follows: ‘Retired enlisted men of the Armv, Xavv, 
Marine Corps, or Coast Guard retired for any cause, and re¬ 
tired officers of the Army, Navy, Marine C’orps, or Coast 
Guard who have been retired for injuries received in bat¬ 
tle cr for injuries or incapacity incurred in line of duty 
shall not, within the meaniiii;- of this section, be con- 
G strued to hold or to have held an office during such 
retirement.’ ” 

Whereupon and by reason of the passai:;e of the said Act, 
the payment of the aforesaid sum of money was by the 
Congress of tlie I nited States tluly validated and ratilied, 
but notwithstanding the passage by the C’ongress of the 
aforesaid Act of May Ml, 1924, and in utter disregard 
thereof, the defendant, J. Raymond McCarl, (Comptroller 
General, as aforesaid, on the 2t)tli day of January, 192(5, 
rendered an opinion No. A-11()()S, a co])y of which is hereto 
attached, and marked “Plaintiff's Exhibit B” which he 
prays may be read in connection herewith and taken as 
part of this, hi|s Bill of (Complaint. In said o]Jnion, the 
defendant, the (Comptroller (uuieral as aforesaid, ruled that 
the payment to the plaintiff under the circumstances afore¬ 
said, of the said sum of $(),M()7.SS, was unauthorized and 
found the plaintiff, in his judgment, to l)e indebted to the 
United States in the said sum of :r(),M()7.8S, as re])resenting 
salary paid to the ])laintiff as Inspector of Hulls during the 
period of time from April 7, 1917, to January 2(5, 1920, said 
opinion concluding as follows: 

“and a charge will be raised against him on the books of 
this office in that amount.” 

That a cot)y of .said opinion was in due course delivered to 
the defendant, the Secret a rv of the Navv, and bv him or 
through his oi-ders transmitted to the aforesaid Thomas 
Cochran, Disbursing Officer, as aforesaid. 

(8) The plaintiff alleges and avers that he is lawfully and 
justly entitled to th(‘ aforesaid two sums of money, to-wit, 
the sum of $1,MSM.MM for rental allowances, and the sum of 
$6,367.88 as salary as lns])ector of Hulls as aforesaid. That 
the action of the defendant, the (Comj^troller General, is 
without warrant or authoritv of law and contrarv to the 
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provisions of llie several Acts of Congress herein re- 

7 ferred to; tliat no suit at law has been! instituted 
against this ])laintilT to estahlisli liis liability to the 

Government in respect to said sums. That tlie klefendaiit, 
J. Kaymond McCarl, Coiniitroller General of die United 
States, has threatened to deny payment of tlie «nccounts of 
the said Thomas Cochran, Dis])ursing Officer, asi aforesaid, 
if he pays over to the ])laintitT .his salary and allowances 
now due and to ])ecome due in the future, unless!this plain¬ 
tiff reimburses or pays back to the Governmeiitl the afore¬ 
said sums of and $(),.*)b7.SS. That notwithstanding 

the fact that the Congress of the United Stati's has ap¬ 
propriated the money for the ])ayment of salary |and allow¬ 
ances of this ])laintiff, and that said fund is now in the 
hands of the said Thomas Cochran. Disbiirsingj Officer, as 
aforesaid, and ])v reason of the decision of the defendant, 
the Comptroller General hercMiiabove referred to, and be¬ 
cause of the threat of the said Com])tr()ller General to dis¬ 
allow the account of the said Thomas Cochran |if he ])ays 
to this plaintiff his salary and allowances, as ; aforesaid, 
without collecting the aforesaid sums of monev, the said 
Thomas Cochran, Disbursing Ollicer as aforesaid^ on March 
(), 1926, refused and still does refuse to ])ay todhe plain¬ 
tiff his regular salarv and allowances now due and to T)ecome 
due to him to which he is lawfully entitled, all o^ which ap¬ 
pears ])y reference to a l(‘tter from said I)isl)ur8ing Officer 
to the plaintiff bearing date of March 6, 1926, coyiy of which 
is hereto annexed and marked ‘‘Plaintitf’s Uxhibit C” 
which he prays may be read in connection herewidi and con¬ 
sidered as a ])art her(‘of. That in and by said letjter as will 
a])])ear by reference thereto the said Thomaji^ Cochran, 
Disbursing Officer, Ixnng as horeinbefoiv stated; an officer 
under the control and direction of the d(‘fendant, the Sec¬ 
retary of the Xavy, has refused to pay to this plaintiff his 
lawful salary and allowances or to turn over to; the plain¬ 
tiff or to issue to him checks covering his pay and 

8 allowances until further instructions aip received 
from Washington,’- (meaning thereby tliat he will 

withhold) and is actually withholding all pay and allow¬ 
ances due this plaintiff and tliat the defendant, ;the Secre¬ 
tary of the X’avy, the suyierior officer of said Thomas Coch¬ 
ran, has failed and refused and up to the time ojf the filing 
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oi' this bill, continues to refuse to instruct the said Thomas 
Cochran, to issue to the plaintilf his pay and allowances 
now lawfully due to him. 

(9) The plaintiff further alleges and avers, as herein¬ 
before stated, that no suit or action at law has been in¬ 
stituted against him to establish his liability for the afore¬ 
said sum. lie denies that the said sums are due and owing 
to the Government, but on the contrary, states that the said 
sums were paid to him in accordance with law, and that he 
is entitled to keep and retain the same, and that he is entitled 
to have the judgment of a court of law and the verdict of a 
jury upon the (piestion of his liability to refund or re])ay 
said sums to the Government, and that his ])ay and allow¬ 
ances are being withheld from him solely because of an 
imaginary, visionary and wholly unfounded claim against 
him set u]) on the books of the Comptroller General of the 
United States without warrant or authority of law. 

Wherefore, the ])laintiff being without remedy save in 
this honorable Court, prays the Court as follows: 

1. That a writ of subpoena be issued out of this honorable 
Court directed to the defendant, J. Kaymond McCarl, Comp¬ 
troller General of the United States, and Curtis 1). Wilbur, 
Secretary of the Xavy, commanding them and each of them 
to appear in this Court on a day certain and there to answer 
unto the exigencies of this, his Bill of Com])laint. 

2. That the demand of the defendant, J. Kaymond Mc- 

Carl, Com])troller General, for the withholding of 
9 pay and allowances as herein described, be adjudged 
to be unauthorized and of no legal force or effect. 

.‘h That any order oi- communication of the defendant, 
Chirtis 1). Wilbur, Secretary of the Xavy, to the said 
Thomas Cochran, Disbursing Ollicer, or any other clerk, 
servant, agent or employee of said defendant, Curtis D. 
Wilbur, be adjudged to confer no l(‘gal authority upon 
said Cochran or any subordinate of the defendant Curtis 
D. Wilbur, to withhold from the plaintiff any })art of his 
current pay and allowances to be a]>})lied to the rniuidation 
of said claim against the i)laintirf set up by the defendant, 
J. Kaymond McCarl, in his said o})inion of Januaiy 29, 
1926, and dis]juted by the ])laintiff. 

4. That the defendant, J. Kaymond .McCarl, be enjoined 
and restrained pendente life^ and permanently upon the 
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final hearing: of this canso, from and against lany and all 
interference on his part with the Chief of thp Bureau of 
Supplies and Accounts of the Navy Department, the acts 
of Thomas Cochran, Disbursing Officer at Ncnv York, or 
any disbursing officer of the United States Navy, to pre¬ 
vent the ])ayment to the i)laintifr of his pay and allowances, 
or any ])art tliereof, heretofore and now being unlawfully 
withheld as hereinbefore described, and that he be di¬ 
rected by proper decree of this Court, to ])ass and approve 
the accounts of the said Tliomas Cochran,! Dislnirsing 
Officer, as in this Bill descri])ed so far as the'accounts of 
this ])laintilY are concerned, notwithstanding: the refusal 
of the ))laintiff to pay and satisfy the aforesaid demands 
made by the said defendant, the Com])troller General. 

5. That the defendant, (hirtis D. AVilbur, and ibis subordi¬ 
nates, including the Chief of the Bureau of Supi)lies and 
Accounts, and the disbursing officers of the iTiited States 
Navy, be enjoined and restrained jxnidvutr //7r, and per¬ 
manently upon the tinal hearing of this |cause, from 
10 withholding oi* causing to be withheld from the plain¬ 
tiff any part of his cuiu’ent ])ay and allo\Vances here¬ 
inbefore describ(‘d bv reason of anvthing contained in the 
said o])inion of the said J. Kaymond McCarl, dated Janu¬ 
ary ‘JO, 19*2(), or by reason or nu‘ans of any! other com¬ 
munication or order from the said J. Kavmbnd McCarl 

* 

seeking to elTect the sam(‘ juu’pose. I 

G. That in like manner, the defendant J. Kaymiond McCarl 
and the detknidant Cui’tis D. AVilbin*, or through him his 
subordinates in the Navy Department, includinig the Chief 
of the Bureau of Sup])li(‘s and Accounts and the disbursing 
officers of the United States Navy, be also enjoijned and re¬ 
strained from interfering in any manner with the ])ayment 
of or from withholding the pay and allowances, jor any part 
thereof, of the ])laintiff to be a])])lied in li(iui(hdion of any 
unadjudicated and disputed claim set up as aforesaid, ])y 
the defendant J. Kaymond McCAirl, for the alleged unlaw¬ 
ful ])ayments to this plaintiff of the salary and! allowances 
in this Bill of Complaint mentioned, and that the defendant 
Cui-tis D. AVilbur, be by an ai)propriate order of this Court, 
commanded and directed to instruct the said Thbmas Coch¬ 
ran, Disbursing Officer, to issue to the plaintiff checks in 
payment for his current salary and allowances accruing 
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aiul (liK‘ to him at the time of thr issuaiiee of the letter hv 
tlie .'^aid Thomas' Coeliran dated March (), 102(5, and de¬ 
scribed liereiii as “ PlaiiitilT's Kxhihit C" and that the said 
Cochran lu* directed hy the defendant, Curtis J). Wilbur 
to continue to ])ay to this plaintiff his salary and allow¬ 
ances accruiiii;- to him in the future without reii,ard to or 
consideration of the oi)inion of the def(*ndant J. Kaymond 
Mcl’arl, dated January 2t), 102(5, or any other opinion or 
direction of the said defendant McCarl, concerning the sub¬ 
ject matter of this litiiiation. 

7. That a I'uh* issiu‘ to the defendant, J. Kaymond Mc- 
(’arl and the defendant, (hirtis 1). Wilbur, and each of 
them, i-e(|uirinii* tlumi to appear at a time to be lixed therein 
and show cause, if anv thev have, whv thev should not be 
enjoim‘d and ri‘strained as afor(‘said, ])endini»' tinal 
11 heai'in.u* of; this cause, and for such other further 
and iieneral relief as the nature of the cause may 
re(iuiri‘, and the plaintiff will ever {)ray and as in duty 
bound. 

VIKCIL IIAKKH, 

Plaintiff. 

llvSFdFOKDH M. STFLLWACFX, 

At tonic If III Pact. 

FALMFK, DAVIS 6c S(X)TT, 

WM. J. XFAL, 

Attonicifs for Plaintiff. 


City of WAsiiixuriox, 

I)lstrlct of ('olumhlay ss: 

1, Seiforde M. St(‘llwai;-en, hihii.i;- duly swoi'ii, do on oath 
tlepose and say that 1 am one* of duly constituted and ap- 
pointi'd attorn(‘ys in fact for tlie plaintiff under and by 
virtue of a duly and ])i-ope]’ly executed power of attorney 
under which 1 have authoiaty to make this atlidavit: that 1 
have read tin* foreiroinii' and annexed Bill of Complaint by 
the plaintiff suhsorihed by me as attorney in fact: that 1 
know the contents thereof and that the matters and thini>-s 

o 

therein set forth 1 verily believe to be true. 

VIKGIL BAKER, 

Bv SEIFORDE M. STELLWAGEX, 

Attorney In Fact. 
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Subscribed and sworn lo before me this 19tli of April, 

[notarial seal.] KUTII C. KOWK, 

Notdfu Public. 

My Commission Expires Jan. 22, 1931. I 

12 Ex 111 BIT “A.’' ; 

Comptroller (Jeneral of the United States, Wasliington. 

t 

A-ll()(ifs. Jaii 2<), 192(). 

i 

Tlier(‘ a]‘e before tliis onic(‘ for consideration certain 
paynnuits to A'iri*-il Baker, lieutcniant commajiider, U. S. 
Xavy, retired, of rental allowances. It a])pears that the 
oflicer was i-etired as a lieut(‘nant, U. S. Xavy, oin Xovember 
2(), 1912, for incapacity incichnit to service. Subseciiumt to 
retirennnit, he served on active duty for the ]^eriods from 
X'’ovember 2, 1913, to June 1, 1915, from April 7, 1917, to 
January 26, 1920, and from December 4, 1923, ito April 10, 
1924. He again re])orted for active duty on ^lay 6, 1924, 
and was still serving on active duty on June 30,11925, wliich 
is the last ])eriod of his service covered by accounts trans¬ 
mitted to this office, for audit and settlement. 

The records show that prior to August 21 
otlicer had becui occu]lying a house at Fort Sain Geronimo 
as official ([uarters of the District (Communication Super¬ 
intendent, su])])osedly at a saving to the Goveniment of $60 
})er month. On August 25, 1919, he secured!a five year 
lease of these quarters and surrounding land U])on rejire- 
sentations made in letter dated July 10, 1919, due of which 
was to the effect that he would erect on th(d premises a 
permanent concrete residence of ap])roved type of con¬ 
struction, costing not less than $10,000, in whiOi he would 
reside with his famliv and during sucli residence would 
waive a claim to otlier quarters or to commutation of 
(juarters. On December 3, 1919, he requested hu extension 
of the five year ])eriod by p(‘rmanent lease, again stating 
his willingness to waive commutation bf (luarters 

13 while occuiiying the house. On July 15, 1921, the 
premises were let to him, his heirs and af^signs under 

an abeged lease for a period of 999 years. This dfficer while 
serving on active duty at Culebra, some distance removed 


), 1919, the 


i 

I 
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from San Juan, diirini;* tlie period from December 4, 1923, 
to A])ril 10, 1924, a])])lie(l for public* quarters and was given 
a certificate to the (‘fleet that no pnldic quarters were avail¬ 
able. He was accordingly paid rental allowance for this 
])eriod. He was also paid rental allowance for the period 
from May G, 1924, to June 30, 1925, while on active duty 
at San Juan, Porto Rico, having been furnished with a 
certificat(* to the effect that no public (piarters were avail¬ 
able for his use at that point. AVhile it is probably true that 
the offer to waive commutation of (piarters was ineffc^ctual 
as such to dc*])rive the officer of his riglit to commutation 
or rental allowance, it is also true that the use of the 
])r(‘niises at Fort San (leronimo whether under a valid or 
invalid lease was granted with the understanding that the 


j)rc‘mis(‘s W(‘r(‘ to be a(*cepted and used as (piarters in kind 
whenever the status of the officer should entitle him to 
(piarters at that ])oint. In other words there was not an 
actual waiver of the right to quarters or commutation, but 
an acce])tan(*(‘ from th(‘ Government of (piarters in kind and 
additional use of the premises not a(*cruing to an officer in 
an official status. 

With regard to the period of service at Giilebra, it would 
app(‘ar that the offic^er being (‘ntitlcM to (piart(‘rs in kind at 
that point and no (piarters b(‘ing available there for his 
us(‘, the iiayment of r(‘ntal allowance for that ])eriod was 
])r()])er. With ivgard to the p(‘ri()d of service at San Juan, 
however, it would a])])c‘ar that Fort San Geronimo being 
in the vicinity of San Juan, the us(‘ of the ])remises covered 
by the alh‘g(‘d l(‘as(‘ was an at*c(q)tan(*e of (luarters in kind 
for duty at that ])oint, and rental allowance paid him 
14 for active duty for the })eri()d from .May 0, 1924, to 
June 30, 1925, in the amount of $1,383.33 while oc- 
cujiving said ])remises should b(‘ and is disallowed. 
(Signed) J. R. McCARL, 

C( 0 )i/)f roller (noivral of the United 67(z/c.s\ 


Exhibit “B.’' 


Comptroller General of the United States, Washington. 

A-11G68. January 29, 1926. 

There is before this office for consideration, the question 
whether Lieutenant Commander Virgil Baker, U. S. Navy, 
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retired, while serving on active duty as an officer of the 
Xavv was entitled to receive additional salarv for service 
as an Tns])ector of Hulls in the Department of (^ommerce. 
The facts with regard to Lieutenant Commander Baker’s 
service so far as hero material are as follows: ; 

He was retired on November 26, 1912, as a lieutenant, 
U. S. Navy, retirement resulting from inca])aGity incident 
to service (See Navy Register 1913, page 178). ; Subsequent 
to retirement he served on active duty for the ])eriods from 
November 2, 1913, to June 1, 1915, from Aprd 7, 1917, to 
January 26, 1920, and from December 4, 1923, to April 
10, 1924. He again reported for active duty on ^lay 6, 
1924, and was still serving on active duty on June 30, 1925, 
which is the last period of his service covered by accounts 
submitted to this office. | 

In addition to the foregoing service as an officer of the 
Navv, the records show that Lieutentant Command Baker 
accepted a civil service appointment on July 1, 1915, 
15 as Inspector of Hulls, Steamboat Inspection Service, 
Department of Commerce, and served in such 
capacity from July 1, 1915, to July 31, 1923. 'During the 
period therefore from Ai^ril 7, 1917, to January; 26,1920, he 
was serving as an officer of the Navy on active duty, with 
compensation in excess of $2,500 ])er annum, and also as an 
Inspector of Hulls in the Steamboat Inspection Service. 
Under the act of July 31, 1894, 28 Stat. 205, ah officer was 
forbidden, while serving in the Navy at a compensation in 
excess of $2,500 per annum, to hold another office to which 
compensation attached. The act of May 31, 1924, 43 Stat. 
245, amending the act of July 31, 1894, provides: 

i 

“That section 2 of ihe Legislative, Hxeentive, and Judicial 
Appro})riation Act, approved July 31, 1894, is Amended by 
adding at the end thereof a new sentence to read as fol¬ 
lows: ‘Retired enlisted men of the Army, Nalvy, Marine 
(’orps, or Coast Guard retired for any cause, and retired 
officers of the Army, Navy, Marine Corps, or Coast Guard 
who have been retired for injuries received in 1)attle or for 
injuries or incapacity incurred in line of duty shall not, 
within the meaning of this section, be construed to hold or 
to have held an office during such retirement.’ ’^’ 

i 

Under this amendment to the original act the officer, hav¬ 
ing been retired for incapacity incurred in line of duty can 


I 
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not be construed to have held an oHice for the period from 
Jamiarv 27, 1920 to dnlv .‘11, 192.‘>, during’ wliicli his status 
was that of a retired oHieer on inac'tive duty. 4 Conii). (ien. 
50(). 

With resp(‘et to tlie ])(‘riod from April 7, 1917, to Janu- 
arv 2(), 1!)2(), tlu‘ iveords show that the oflieer was on active 
duty and th(‘ jxhrase “dui'inii' such ndiremeiit’’ as used in 
the act of .May .‘11, 1924, does not inelude periods of active 
duty of retired!oHieers. When an ofticer, aIthoui»:h retired, 
enters njx)!! a ])eriod of aetiv(‘ duty, he cannot he said to l)e 
for such })eriod /// rctn'cnicni and servi(*e rendei'ed durini*’ 
such })eriod is not s(‘rvie(‘ nmdered dnrin.n' retirement. It 
is to he notcMl in this eonn(‘etion that tin* act of .May .‘>1, 1924, 
in its oriii’inal form as Senate Ilill 24.')0, was desia’ned 
K) to eov(*r onlv cas(‘s of i-etired enlisted men on in- 
active <Iuty who wen* holdini'’ civil positions in the 
(lovernment service while on such inactive duty. See Senate 
Kep(»rt Xo. 2.')4 and House K(*port Xo. 49S of the ()8th (\)n- 
liTes.s, 1st s(‘ssion. 'Thi* hill was amended in the House of 
HepresentatiV(*s to include* olhcers retired foi* injuries re- 
c(*ived in hatth* or for injni’ies or incapacity incurred in lino 

of dntv and the* am(‘ndment was concurr(*d in hv the Senate. 

• • 

S(*e (57) (’oniiressional liocord, paii’es !)1.‘’)7 and 9279. There 
is nothing- to indicate, howeve*!*, that it was the intention of 
(’onii‘iH‘ss hy siufli am(‘n(Im(‘nt to (‘xtend the o])eration of the 
act to include cast*s of retired e)r{icers on active dntv hold- 
inu‘ a (*ivil ])osition. Fni-tlu‘i\ it would appeal* that service 
in the St(*aml)o;at lns])ection S(‘rvi('e is incompatible with 

active* <Iutv as an oi'licer of tlu* Xavv. 

• • 

Tin* ])ay ]*i‘c(*iv(*d by tlu* odice*]- then*fore, as an Ins]>octor 
of Hulls foi* the ])eriod from .\])ril 7, 1917, to .January 2(5, 

1920, wlu*n h(* was on active dntv as an oflic(*r of the Xavv, 

« « 

amount ini*- to )..*’>(57.SS was nnanthorized. In view of the 
facts now a])]u*arini»-, the ollicer is found to he indebted to 
tlu* Tnited Stat(*s in the sum of ?ji(5,.‘l(57.SS, tlie amount ])aid 
him for salai-y as an Fiispector of Hulls durin.i*: the period 
from .\])i*il 7, 1917, to .January 2(5, 1920, and a (*hari»*e will be 
raised aiiiiinst him on the books of this oflico in that amount. 

(Si-ned) .1. M. McChVRL, 

('(tnt}}froller (leHenil of the. United States. 
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P]XHIBIT 


Copy. 


In roi)Iy refer to Xo. OR (B). ■ 

Xavv Pureliasing- OOiee, South and Wliitehall Streets, New 

York, N. Y. ^ 

G Mai'ch, 1926. 

i 

j 

From: Disbiirsiiii*- OITieer, Navy Purehasina* Ohice, South 
Whitehall Streets, New York, N. Y. I 

To: Lieutenant Ooininander Viri>‘il Baker, pSN (Retd), 
San Juan, Porto Rico. 

Subject: Pay and rental allowances. j 

Reference: {a) Decision of the Comptroller General Janu¬ 
ary 29, 1926, (A-11668) Re:—Additional salary for service 
as Inspector of Hulls in the l)ei)artment of Coinmerce. 

(b) Decision of the Oom})!roller Oeneral January 29, 
1926 (A-ll()68) He: Rental allowances in the i case of Lt. 
Commander Viri»’il Baker CSN (Retired). | 

1. In accordaiK'e with ref(‘rence {<() the Comptroller Gen¬ 

eral has decided that you are indebted to the Ujnited States 
to the amount of $6,b67.88 coverini;' salary paid to you as 
an Inspector of Hulls for the period A])ril 7, 1917, to Janu¬ 
ary 26, 1920, and in accordance with reference (/>) the 
Comptroller disallowed the amount of $1 for rental 

allowances paid while on active duty for the period May 6th, 
1924 to June MO, 1925. i 

2. In view of th(‘ above indebtedness this ollice does not 
feel justified in continuini»- to issue your checks for x)ay 
and allowances, until further instructions are received from 
Washington. 

(S.) T. E. WRIGHT, 

For THOMAS (jjt^HRAN. 
(160). ' 


F(7.- 
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Rule to Show Cause. 
Filed April 19, 1926. 


# 


* 


* 




Upon consideration of the Bill of C^omplainti filed in the 
above entitled cause, and the exhibits thereto iattached, it 
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is this lOtli (lavi of April, 192(), oni(‘ro(l that the defendants, 
J. Raymond Mct’arl, Comptroller (Jeneral of the United 
States, and Cni'tis 1). Wilbur, Secretary of the Xavy, appear 
in this Court on or befoi-e the .‘lOth day of April, 1926, at 
10 o’clock A. .M., and show (*aiisc. if anv tli(‘V have, whv thev 
should not be (‘iijoiiKMl and restrained as prayed in said 
Bill, pending;’ tlie liiial determination of this cause, provid- 
inir a co])y of this order be seiwed upon each of the defend¬ 
ants two da vs before the retuim dav fixed herein. 

• » 

Bv the Court: 

i F. L. SIDDOXS, 


Jusfice. 


M(irsli(fr.<: Ref urn. 


Served a copy of the within rule on J. R. WcC’arl Comp. 
(Jen.—Personallv and C. 1). Wilbur Sec’tv of Xavv person- 
allv 4-21-26. 

E. C. SXYDER, 

U. S. Marshal. 

K. 

19 Srparafe .{usirrr of J. Raffutoud, McCarl. Co)u pi roller 

Geurral of the Uitiicfl Sfafes. 

Filed Wav b, 1926. 


Comes now .1. Iiaymond McCarl as (''om])troller (Jeneral 
of the United Stat(‘s. one of the defendants herein, for him¬ 
self individual!v and otliciallv, and now and at all times 
savinir and reservini;' to himself the benelit of all objec¬ 
tions and exceptions to the errors and insuni(*iencies of the 
bill of conpdaint tiled herein, and for misjoinder of and 
want of ])ro])er ])arties defendant, and reserving* to him¬ 
self individually and otTicially the lack of jurisdiction of 
this court over the sul)ject matter of the bill of ('omplaint 
and the lack of jurisdiction of the Su])reme Court of the 
District of Columbia to restrain and enjoin him as Comptrol¬ 
ler General of the United States froin ])erformini»: the duties 
conferred and mandatorily enjoined by the statutes of the 
United States on the General Accountiiii*: Ollice under his 
supervision and direction and which duties involve the 
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exorcise of jiulgineiit and discretion, nevertheless answer¬ 
ing so much of the l\nl(‘ to Show Cause and Bill of Com¬ 
plaint as he is advised it is material and necessary fur 
him to make answer, savs as follows: 

• I 

.(1) The averments of ])aragra])h 1 of the ))ili, excei)t in 
so far as they refer to the i)laintitT as to which this de¬ 
fendant is not informed and ex(*e]>t in so far as; they refer 
directlv to defendant Curtis 1). Wilbur as to which this de- 
fendant is informed that said defendant will ahs^ver sep¬ 
arately, are admitted, but further answering the|said juira- 
graph this defendant av(‘rs that he resides in tlie District 
of Columbia solely Tor the pur])ose of i)erforniing his ollicial 
duties as Com])troller (lemu-al of the Cnited ^^tates and 
that he is a legal resident of the State ot* Nebraska. 

(2) This defendant is not infonned as fo the aver- 
20 ments of fact in ])aragrai)h (2) of the bill and same 
are neither admitted nor denied. 

(3) The averments of ])aragra])h are denie(l as stated. 
This defendant avers that the monthly and annual ])ay of 
plaintiff when ou active duty must be ascertalined, com- 
})uted and determined by this defendant imrsubuit to the 
provisions of the act of dune 10, 1022, 42 Stat. 02") to (>33, 
inclusive, and other statutes as construed in inanv decisions 
of the courts and of the a(*counting ollicers of the United 
States and in general in a('cordance with th(‘ conditions of 
lirst a])])ointment in the Naval service, grade held, length 
of service in the grade, and character of duty performed. 
The monthly and annual rental and subsiste!ice allowances 
authorized by the said act of dune 10, 1022, and the amenda¬ 
tory act of ^lay 3>1, 1024, 43 Stat. 250, is dependent upon 
all of the factors which determine the ]uirticular one of 
the six pay periods from which ])laintiff is entitled to pay; 
whether ])laintiff has a wife, child or de])endent children 
under twenty-one years of age or a mother “i.n fact de¬ 
pendent upon him for chief supporC’; and whetlier the full 
number of rooins authorized by law for his gradeihave been 
assigned to him and if not, whether his superior ioflicer has 
certified that a less number of rooms are sufficient for his 
needs. When the character of plaintiff’s first appointment 
in the service, his grade, length of active service,; and char¬ 
acter of dut}^ has been determined and the amount of 
monthly or annual pay have been ascertained, Computed, 

j 

2—4596a i 
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and deteriiun(‘d, and tlie facts d(‘tor]ninod as to wlietlior 
ho lias a wife, child or cliildren under twentv-one vears 
of aii^o or a mother, in fact d(‘])endent njxni liini for her 
chief snj)])ort and whetlier li(‘ or his de])endents liave lieen 
assigned ])nhlic (jiiartcn's, tin* total amonnt of his monthly or 
annual pay and allo\vanc(‘s is cliarg(‘al)I(‘ to tlu* appropria¬ 
tions made hy the Naval Api)r()priation Act of Fehrnary 
11, 1925, 4:1 Stat. S71, S72. 

21 “For pay and allowances jn-escrihed hy law of otli- 

cers on sea dntv and other dntv, and ollicm-s on wait- 
ing orders—])ay $25,7i)().0(), i-cmtal allowance j^ 5,:1.”)!),!)20, sub¬ 
sistence allowance :^2>,:n(),72(), in all ^.■’,4,452.()4().'’ 

Tlie retired ])ay of }>laintiff when on inactive duty must 
be ascertained, c()mi>nt(‘(l, and <l(‘t(n‘mined pursuant to vari¬ 
ous and sundry statutes of the United Stat(‘s and decisions 
of the Uonrts and of tln‘ ac'connting ollicers. When so de¬ 
termined ])ayment is mad(‘ from the Inni)) sum of $4.145,7()b 
approjiriated in the Xaval Ap])ropriation Act of February 
11, 1925, 4:1 Stat. S72. 

However, said ])ay and allowances can not be ])aid from 
said luni]) sums nnh^ss and until warrants chargeable 

thereto have been drawn bv the Secretarv of the Treasnrv 

• • ^ 

and countersigned by this deAmdant ])nrsnant to Section 
11 of the Act of July .‘11. 1S94, 2S Stat., 2()S, and it be 
shown that tlu‘ pay ami allowance's have' ne)t been forfeited 
under the ae-t of June 10. 1S!M), 29 Stat.. .'’>()!, on ae-ce)nnt of 
employment by a e-ontrae-tor furnishing war e)r naval sup- 
])lies to the Unite*d States. e>]* unde*r se‘e'tie>n 17()(). Revised 
Statutes, he was ne>t fe)rme'rly a elisbui-sing e)Hie-er and in¬ 
debted to the Uniteel States, oi* uneler section 1557, Re¬ 
vised Statutes, he was ne)t on furle)ugh e)r half ]>ay, or 
under the act of August 29, 1910. .‘I!) Stat. 5S(), he was not 
absent from duty dm* to intenpx'rate use of drugs or al¬ 
coholic li(jUors or other misconduct, or had not been sen¬ 
tenced by a Xaval coui-t martial to fortV'it all or ])art of 
his ])ay and allowances, oi* was not otlu'rwise indebted to 
the United States. 

This defendant di'iiies that any ])art of the total of 
$34,452,64() or of $4.145,7b() a]>pro])i-iated by the act of 
February 11, 1925, for the ]>ay and allowances of all olli¬ 
cers of the Xavy during the liscal year 192(), have been 
turned over to, or otherwise ])laced in the i)OSsessioii of 



V. BAKER VS. J. R. Arc CARE, COAIP., ET At. 


19 


oo 


Thomas Cochran or anv other Navv dishursiiia: oTicer as 

• •Cl 

moneys of ])laintiff’s pay and allowances, or any specific 
[)ortion thereof, but that such sums of said appro- 
j)riation act of February 11, 1925, as may be to Ins 
credit witli tlie Treasurer of the United states have 
been advanced to him u])()n warrants countersi.a'nod by this 
defendant as Com])troller General of the Uniteej States to 
make i)ayments of credit balances determined liy this de¬ 
fendant in favor of debtors of the United States and all 
other payments made by said Thomas ( -ochran,! are made 
on his sole res])ousibility under his oflic'ial bdnd to the 
United States for all such ])aynients that this idefendant 
may determine in the audit ot‘ his account not to!have been 
leij^allv and ri<»*htfullv made. Anv order bv a commanding: 
officer of the Navy to ])laiiitilT ini])os(‘s on that conimandini>: 
officer res])onsibility to the United States for the lei^ality 
of such payment as provided in Section 285, Retised Stat¬ 
utes and as held in I'nttcd States v. J(nies. 2() Fdd. cas. No. 
15493a, ]). (153, IS Howard, 92. j 

j 

(4) The averments of paragra])h (4) are matters of 

statutory law bei^-iniiiiin' with the Oi’dinaiUH* of September 
2(), 1778, of the (\)iitinen(al Congress and inchidiiii*' the 
acts of September 2, 1789, 1 Slat. (>5, act of March 3, 1817, 
3 Stat. 3G(), act of July 31, 1894, 28 Stat. 205, 211, except 
where inconsistent to and re])ealed by the IRidget and Ac- 
countini*' act of June 10, 1921, 42 Stat. 23, 27, jand in so 
far as the auditing- and settlement of accounts isiconccuaied 
are substantiallv as stated in McKu’ujJit v. UnUrd States^ 
13 Ct. Cls. 299. * ‘ i . 

(5) and (G) This def(*ndant denies the ave^-ments of 
para^i»Taphs (5) and (G) of the bill as stat(‘d and |avers that 
the Navy Department secui'ed fi'om the AVai’ D|e])artment 
by five year lease dated June 1, 1917, certain {ands near 
San Geronimo Naval Reservation. A si‘cond il(‘ase was 
executed March 18, 1919, between tin* two d(‘partments 
whereby the Navy Department secunul the landl for a pe¬ 
riod of 99 years on recommendation of ])laintiff who was the 

senior naval officer present at San Juaiji that the 
23 land was necessary ‘‘for the o])eration Ojf a Radio 
Telegraph Station and for otlun- naval purposes.” 
On September 6, 1919, the Navy De])artment | r(‘(inested 
the War Department to transfer title to it of thei aforesaid 
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land pursuant to the provisions of the act of July 11, 
1919, 41 Stat. 129, wliicli autliori'/cd inter(*hani:v of lands 
for certain purposes between the Army and Xavv. Tlie 
transfer was effected on I)ecenil)er 15, lt)19. 

After the execution of the afor(*sai(l !)9 y(‘ar lease of 
^larch 18, 1919, ])laintiff wrote a l(‘tt(‘r datcnl July 10, 1919, 
a co{)y of which is attached as Kxhibit “A,” to the Secre¬ 
tary of the Xavy re(in(‘stini>’ ex(‘cntion of a leas(‘ to him of 
a part of the land obtained from the* War l)i‘partment. 
Among other things, plaintiff stated in said lett(‘r if the 
lease was executed: 


‘‘I would also guarantee to (‘r(‘ct tlunvon a ])ermanent 
concrete residence of aj)j)roved ty])e of const met ion and 
costing not less, than $1(),()0(). 1 would reside in this resi¬ 

dence with mv farnilv, and during- such n‘si(h‘nc(‘, I would 
waive all claim to other (luarters or to commutation of 
quarters.” 


The lease was approved and exeeut(Ml on August 21), 1919, 
for a term of fiv(‘ yeai's. A copy of said h‘ase is attached 
hereto as Kxhibit “1>." Plaintitf was on active dutv as 
an otlicer of the Xavv during tin* ])i‘i'iod for which this 
lease was in effect and neitlun* clainu‘d nor reeeivcul com¬ 
mutation of (piarters and in so far as this defendant is in¬ 
formed he did not occupy oth(‘r (lovernnnuit (iuai*t(‘rs. 

After the Xavv l)(‘})arlm('nt had nM]iu‘st(‘<l on S(‘])t(‘mber 
(), 1919, as aforesjiid, that tlu* land at San Juan, including 
the tract tluux'toforc* h‘as(‘d by it to ])laintitT to be perma¬ 
nently'transferred to it, ])hdnliff wrote a letter dat(‘d De¬ 
cember o, 1919. to the Duri'an of Steam Kngineering, X^avy 
Department, nMpiesting that the land be then held under 
the lease of August 2(), 1919, lu' ])(‘rmanently t ransf(‘rr<‘d to 
him. A co])y of said letter is hereto attached as Exhibit 
“C.” Plaintiff stated in said letter that if the trans- 
24 fer was made: 


“I would agree to waive commutation of quarters while 
occupying the property, and, in time of war to place at the 
disposal of the Department, free of cost, the entire prop¬ 
erty, and all improv('ments thereon.” 

A lease was approved and executed Juno 15, 1921, by 
Theodore Roosevelt, Acting Secretary of the Xavy, pur- 
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porting to lease tlie said tract of land to plaintiff, his heirs 
and assigns for a period of 91) years and as I averred hy 
plaintiff, the Department of Justice, acting on behalf of 
the United States, has in an Equity proceeding now 
pending in the District Court for the District ofl Porto Rico, 
])rought suit to cancel said lease on the grounds, among 
others, that it was not authoriz(‘d by Section 5 bf the Naval 
A])propriation Act of July 12, 1921, 42 Stat. 1B9, 140, and 
the act of August 29, 191(), ,‘>9 Stat. r)r)9, 5()0, and that there 
was no consideration for the so-called lease. : 

The accounts of plaintiff for the ])eriod ffom May 6, 
1924, to J]ine 20, 1925, disclosed that notwithsitanding his 
rejn'esentations in th(‘ aforesaid letters of July 10, 1919, 
and December 1919, Exhibits ‘‘A’' and not to 

claim commutation of (juai'ters should the i*e(iiu‘sted leases 
be executed and notwithstanding the ex(‘(‘ution of the leases 
of August 20, 1919, and July 15, 1921, he had claimed and 
received from sundry naval disbursing officers aii aggregate 
of $l,38»hJJ as commutation of (juarters, or ixqital allow¬ 
ances while on active dutv as a Navv offic(‘r while on dutv' 
at or near San Juan, Porto Rico. This defendant, in the 
audit and settlement of said accounts, disallowed credit 
for the said sum of $l,2)8d.‘).‘>, as having been iimproperly 
paid to plaintiff. Some of the reasons for this defendant’s 
conclusion that the payments wore impro])erly received by 
plaintiff are stated in decision dated March 20, 1926, 
(A-11668) copy attached as Exhibit “D” which is 
25 in reconsideration of ])rior decisions dated January 
29, 1926, ])laintiff’s Exhibits “A” and “B.” 

(7) This defendant admits the averments of fact in para¬ 
graph (7) of the bill and is advised that he is not re(piired 
to answer ])laintifUs conclusions of law. Furtlier answer¬ 
ing the averments of fact in said ])aragraph, tlii:^ defendant 
lias attached to this answer as Exhibit ‘‘D” a copy of his 
decision of Atarch 20, 1926, which is a reconsideration of 
his prior decision of January 29, 1926, (A-11668), plain¬ 
tiff’s Exhibits ‘‘A” and ‘‘B” and wherein are sot forth 
some of the reasons for this defendant’s conclusion that 
plaintiff was not entitled under the law to the! aggregate 
sum of $6,367.88 received by him as civilian Inspector of 
Hulls, Department of Commerce at the same time he was 
on active duty as an officer of the Navy Department and 
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ill receipt of .salary and allowances in excess of $2,500 a 
year. Balances of $1,MS:>.:>:' on account of allowances im- 
]H'oporly recinved as afoi’(.‘sai(l and of $(5,207.88 on account 
of salary as Inspi'ctor of Hulls wiu’e certified duo from 
plaintiff to th(‘ rnil(‘d Stat(‘s as ])rovided in Sections 204 
and 205 of the Budi;(‘l and Accountinic Act of June 10, 1921, 
42 St at. 24. 

(8) The avenanents of fact of ])arai;raph (8) of tile hill, 
oxc(‘pt in so far as tliiw rc‘f(‘r directly to defendant Curtis 
D, Wilhur and to Thomas Cochran, as to which this de¬ 
fendant has no knowl(‘d.i::e hut is infornu‘d that (hdeiidant 
Wilhnr will answ(‘r s(‘pai'atcly, and further (‘Xc(‘ptin.i;' the 
av(‘rnK‘nts of plaintiff's conclusions of law, as to which this 
(IcfiMidant is advised he is not rc<|nir(*d to answiu*, and fur¬ 
ther (.‘xcej)!ini;-1 h(‘avei'iinnit that no suit has hi*c‘n instituted 
ai^ainst plaintiff to r(‘cover tht‘ aforc‘said halances of 
$1,282..22 and $(>,.‘107.88 whi(*h is adniitt(‘d, are (hmied. Fur- 
th(‘r answ(‘rin,ii’, this defendant aveu’s that parai;ra])h 4888, 
Xavy Iieicnlations, which is hut a reslat(‘nient of a provi¬ 
sion containe(l in Xaval Ih'Linlations for many years, reads, 
in ])art, as follows: 

20 “Wluni an oniciu* of the Bay Corps received a 
notification from the Auditor for tlu* Xavy Depart¬ 
ment of a suspension not suscc‘ptihh‘ of (‘X])lanation, or of 
a disallowaiicej of an illeiiaf ])ayment in a personal account, 
or discovers an ovtu'paynunil dm* to c‘rror, he may clu'ck 
th(‘ aniount improperly ])aid aii’ainst th(‘ account of the 
])(‘rson couem'iied, if such ])erson is still cari-it‘d on his 
rolls: if transf(‘rr(‘d he may, throuLch the r(‘i::ular oflicial 
chaniu‘1, retjiu'st the oflicm* on whos(‘ roll tin* a(*count is 
hoi’iu* to niak(‘ the iu*(*(‘ssary cluvkaire, forwarding.' with the 
re(jiu‘st an extract from his roll or the amlitor's stateimnit, 
in du])licat(‘, showing' in d(*tail tin* rt'ason why the checkaiire 
is re({uired; all siuhi r(*<juests or statenu'iits shall hi* (*ertified 
l)v the onic(‘rs makini:' th(‘m to he corr(‘ct. Tin* officer re- 
ceivinii' tin* r(‘<[Uest shall tln*n ch(‘ck the amount in accord- 
anci* tlu*i'ewith, filinii' same as a t)ay-roll vouchei*, notini^ 
oV{‘r tin* checkati'e the name of the officer makinir the re- 
(luest, and shall immediat(‘ly notify the auditor of the ac¬ 
tion tak(‘n, forwardinii* at the same time the du])licate ex¬ 
tract from the roll or the auditor's statem(*iit. * * 


* ? y 
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(9) This (letoiidaiit, in answer to paragraph (9) of the 
bill, avers that ])ursiiant to Section 29>(>, Kevishd Statutes, 
as amended by the act of June 10, 1921, 42 Stat. 24, his 
settlements are made tinal and conclusive on thie Executive 
Departments of the (Jovernment and are tinal land conclu¬ 
sive on this court in so far as general ap])ro])i-iations are 
concerned and that this court lacks jurisdictioin to review 
his discretionary settlements charging plaintiff with sums 
of ])ubrK* moiKw improperly obtained from Ithe United 
States Ti’easury. This defendant avers that plaintiff has 
a ])lain and adecpiate r(*m(‘dy at law under tihe Judicial 
Code of !March M, 1911, .‘Ki Stat. IIJG to 1143, in|clusivc in a 
suit against tlu' llnilc'd Stat(‘s for any sums'which may 

have l)een withh(‘ld from his i)av and allowahces. How- 

» • 

ever, if this court tak(‘s jurisdiction of the cause of ac¬ 
tion set out in the l)ill of com])laint, then of necessity, 
e(]uity, and good consci(*n('e the coui1 must determine the 
claim of the Tnited Stat(‘s against plaintiIf foir the items 
of $1,.383.‘)3 and $(),.‘>b7.88, and (‘itlHu* dismiss! the bill of 
com])laint as being without e(|uity or pi*ovid(‘ iii its decree 
for paynnnit by the j)laintiff into tlu' United States 
27 Treasury of said sums of ,‘)8.3..‘).‘> and ^(),3()7.88. 

\Vh(*i'(‘for(*, this (hdknidant having fully answered 
the Rule to Show ('aus(‘ and th(‘ Dill of (\)mplaint, prays 
that your Honorable Court deny an injunction potdcnfc 
life, and dismiss the bill of complaint tiled herein so far 
as the same is directed against him and that he may have 
his costs. 

ItAY.MOXD .McCyiL, 

I)i‘j'cndant. 

R. L. OOLZE, ! 

O. R. HcGUIRE, i 

Atioruciffi far Drfcudajfl McCarl. \ 


District of Columbia, ss: ! 

I 

j 

T, J. Raymond McCarl, on oath state that Ij have read 
the foi’egoing answ(‘r by me subscrilx'd, and know the con¬ 
tents thereof, and that the matters and things itherein set 
forth I verily believe to ])e true. j 

J. RAYMOND McCARL. 
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8iil)scril>e(l and .sworn to bcfoiv me this fifth dav of Mav, 
1926. 

[notarial SEAL.] S. B. TULL08S, 

Xotanj Publicy D. C. 
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Exhibit “E." 


N. 8. E. lie. 
Address District 
refer to Xo. —. 
Inelosnres. 


Copy. 

Communication 8uperintendent and 


Xavv Department, United States Xaval ('ommunication 

Seiwice. 


Office of District Communication Superintendent. 


U. S. Xaval Kadio Station, 

I San Juan, Porto Kico, Deceml)er J, 1919. 

From: Lieutenant-Commander Virgil Baker, U. 8. X., 
l\(‘t. 

To: Bur(‘au of Steam Enii-ine(‘rin,ii-. 

Via: OoviuTior of the Viruln Islands. 

Suhj(‘ct : I\e(;jiu‘sts aiitliority to ac(iuir(‘ and transfer to 
the Xavv D(‘])artment a site for a distant-control radio 
station in (‘xchaniie for a section of San (Jeronimo X’aval 
Keservation alreadv least‘d to him. 

JLd’ereiices: [a) 1st End. dati*d 7/ll/lf>, of (Jovernor, 

Viriiin Islands, a])])roviui;' l(‘ase. 

(h) 1). X\ C. 2nd End. .‘).‘)6()7-2J9, dated 
8 25/19, a])])roviii<;- lease. 


(r) Bu. S. E. Jd End. 441(;77-92()-4-W, dated 
8 26/1a])p]*ovinii' h^ase. 

,{r/) L(‘ase iirant(‘d 8/2(5/ 19, which j)rovide.s 
also for com])lete transfer. 


1. Your a])])roval is rcMpiestiuI of the transfer to me by 
])eiTnan(Mit title, oi* hy ])(‘rmaiu‘nt l(‘as(‘, subject to certain 
conditions duriiiii' war, of the small tract of land on whicli 
I liave becMi uranted a 5-year lease by the Xavv De})artment 
for a nominal sum. 

2. In r(‘turn for such ]KM*manent title or lease T would 
obtain immediately and transfer to the X’avy Department 
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full title to the 9-acre tract of land already selected as a 
site for a receiviiii*; and distant-control radip station in 
Porto Rico. In addition 1 would obtain immediately and 
transfer to the Xavy Department ])erpetual easements for 
laying* the underi*:round receivin’** systems in tl^e surround- 
ini>: tracts of land included in a circle whose radius is 2,000 
feet and whose center is at the ])oint on the radio site where 
the radio buildin<>* is to be located. I 

• ^ I 

3. 0])tions have been obtained wliich enableime to make 
these transfers to tlie Xavy l)(‘])artment immediatc‘ly so tliat 
anv delav necessarv to transt'erriiii;* to me title! to the tract 
of land 1 have leased need not delav the construction of ihe 
distant-control station. | 

4. On the ti*act of land on wliich I halve the l(‘ase 
29 1 wish to luiild a n'sidence for my ])ers(Mial use and 

to make sanitary and othei* im])rovenu‘nt|s amountini;* 
to over $12,000, and ])ermanent title to the sinall tract of 
land is desired in order to protect tliat investment. 

5. I would ai;*r(‘(* to waive* commutation of (iU|ai*ters while 
occupyiiii** the ])roi)ei*ty, and, in time of war toijilace* at the 
disposal of the Deiiartment, free* of cost, the* entire ])re)])- 
erty, anel all im])rovements the*reon, iiiclneliiii;- tljie* re*siel(‘nce. 

(). AVhether retaine*el eiii active eluty or neit I Intenel to i*e- 
main in Porto Rice), anel shall alwavs e-onsfieler mvself 
available for orelers to active* elutv in case I aiii neeeleel. 

7. It mii>*ht be of seinn* aelvanta.ue to the Se*ryie‘e te) have 
livini** aeljaceiit to the* Xaval Resei’vatiein a reKire*d officer 
who we)ulel be at all times available feir active diiitv if nee*elcd, 
esjiecially as there is no othe*r pe‘rmanently cepnmissioned 
Line Otlicer eif the X^avv statione*el eir re*sielini'' in Porte) 

• I *r^ 

Rico. Such was the e'ase* at the time eif e)ur eiitrv into the 
war with (lermanv, when I was immediate!v e)iide*re*d to ac- 
tive duty anel was <»*iven char.i;*e of all the activities e)f the 
Xavy on slieire* in Peirte) Rice). These* inclueU*el iXaval ( V)m- 
munication, Pable-('ensorshi]), Xaval lntellii;eiice, Reiuting* 
of Vessels, and mail Censorship. I 

8. Attentie)!! is invite*el te) the* oth pai*a.ura])li ieif the lease 
I now have, which reaels, “This lease is maele* ])Vnelini»‘ ceim- 
plete transfer by Con^uress eif title of the lesse*e \vidcli trans¬ 
fer meets the ajiproval of the Xavy De])artmeiiit.’’ 

(Sgd.) VIRGIL I BAKER. 
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Kxhibit “B.’’ 

Copy. 

Lrase. 

San (un'oniuio Xaval K(‘servati()n, San Juan, Porto Kico. 

\Vli(‘r(*as, LicutiniantJ’ommancler Viru'il Baker, IC S. 
Navy ( K\‘lirt‘(I), is (l(‘siroiis of liavin.i;' control of a small 
sit(‘ of land on tin* San (Jeronimo Xaval Keservation at San 
Jnan, Poilo Kico, for tin* ]>ur])ose of erectiiii^ a residence 
tlicreon, for improving- tln» sanitary conditions of said site 
of land, and foi* makin.i*- otln'r im]n’ovements thereon, all 
of which will he of l)en(*lit to the entire Xaval Keservation, 
and 

AVln*r(‘as, tin* helow-di*scrihed tract of land on the San 
(Jeronimo Xaval K(*s(‘rvation is not now required and in all 
for(*s(‘eal)l(* prohahility will never he required for (Jovern- 
nu*nt ns(‘: and ImrJi/ff the /nthflc infrrcsfs 'nt r}r}i\ and in 
(■ni/si/lcraf inu of tin* sdn’/far/f and of her hn promnants 
which tin* sai<l Li(*ntenant-Commander Virn'il Baker pro- 
])os(‘s to make, ainl in coushicratdni of the paipnent by him 
of a t(da1 rental of one dollar ($1.00), and in rrropnifion of 
srrricrs i-(‘n(h*r(*d by him in the war with the (lerman Km- 
])ir(* and in othi(*r wars and ex])editions, said site of land, 
with i’ii 4 -ht of way th(*]‘eto is hereby leased in accordance 
with law, to tin* said 1 J(*nt(*nant-Commander Virtril Baker, 
r. S. Xavy (K(*tir(*d), and his heirs * * 

JO a ])t*]’iod of tiv(‘ (o) years from the date hereof for 
tin* ])ni*))osi‘ above-mentioned and improvement in 
such mannei- as In* may deem ])roper. Tt is a condition of 
this frase that if is non-transfrraldc to other than the legal 
heirs of the lesse(\ and that, in time of irar onhp the X"avy 
l)(*partnn*nt shall have*, without cost, full and free use of 
said site* with all im])rovements thereon. 

Mdn* aforesaid site* of land is described and bounded as 
follows: ]>(‘uinniim- at the ])oint X'o. 8.J on the western 
boundary liin* of the San Geronimo Xaval Keservation and 
extending- alone,- said boundary line X. 28° 29' Ph to the sea: 
thence east(*rly alonir and outside the ocean shore line and 
around and outside of the walls and rocks of the old fort 
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the Laguna; 
straie-ht line 


San Geroiiimo to its outer southwest corner on 
thence from said outer southwest corner in a 
N. 71° 46' W. and outside of the old wall to tlie point No. 
88 where said line intersects the old wall; thenci} ninety (90) 


the angle at 
09' \V. alon<»- 


feet S. 74° 40' AV. along tin* wall and moat to 
point No. 87; thence ninety-nine (99) feet S. 7° 
the old wall moat to the corner of the wall at ]|)oint No. 9(5; 
thence along the old moat in a straight line X. f)0° 4.*)' AV. to 
a ])oint No. 80 on the westiuai houndary lincj of the San 
(Jeronimo Naval Reservation; tlunice N. 29' K. along 
said boundary line to ])oint No. SM, th(‘ place (jf beginning. 

This lease is made pending coni])let(‘ ti'ansf(*r by Con¬ 
gress of title to said site to the h‘ss(H‘, which transfer iiu'cts 
the ap])roval of the Navy I)e])artm(*nt. ! 

Signed, sealed and d(‘liv(‘r(‘d at AVasliingtoii, I). C., this 
26th day of August, A. J)., 1919. 

(Sgd.) ^ F. 1). KOOSLAtKI/r, 

Actiuf) Scerrfar// of 'lhc Nari). 

i 

(Sgd.) (JRAIIAAl FtJFKTON, | 

Solicit<n\ (IS to F. J). IIooscrcU, 

Actiu(} Socrcfarff of the Xar/f. I 

i 

Exhibit “A.” 


Navy Department, Naval Communication |Service. 

U. S. Naval Radio Station, 

San Juan, J^orto Rico, July! 10, 1919. 

Tnclosures 2. I 

I 

P^rom: Lieutenant-Command(‘r A^irgil Baker, U. S. N., 
Ret. I 

To: The Secretarv of the Navv. I 

A^ia: The Governor of the A^irgin Islands and The Di- 
rector of Naval Communications. i 

Subject: Reipiest for l(‘ase of small section of Naval 
Reservation for construction of private |(iuarters. 

31 Inclosures: («) Pro])osed lease in (jiiadruplicate. 

(/>) Chart of Naval Reservation. i 
1. Your approval is respectfully requested ofithe inclosed 
lease on a small section of the Naval Reservation at San 
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Jiinii, Porto Rico, which section, in all probability, will 
never be iHMjiiired for Xaval purposes, and of which I de¬ 
sire to have control in order to improve and to construct 
thereon a residence for my personal use. 

2. The irr(‘ater ])art of the section of ground desired is — 
and swampy and is a breeding ])lace for mosquitoes. After 
a heavy rain a large ])art of the section is flooded and re¬ 
mains so for s(‘Veral days. It would cost about $.3,000.00 
for gradi?ig and (illing and draining in order to put tliat 
section in good sanitarv condition. This 1 would guaran- 
lee to do to tin* .''Satisfaction of the Department. 

.*>. 1 would also guarantee to erect thereon a ])ermanent 
concrete ivsidence of a])]n*oved type of construction and 
costing not less than $1(),()()0. 1 would reside in this resi- 

(hnice with iny family, and during such residence, I would 
waive all claim to other (piarters or to commutation of 
(juartei's. 


4. This section is th(‘ ])art of the Xaval Reservation most 
nunote from the Xaval Radio Station and from San Juan, 
and is the least uscd’ul from a Xaval point of view, and I 
know of no naval ])U]'])ose for whicli it could be used to ad- 
vantagts evem after the considerable cost of putting it in 
good sanitarv condition. 

”). Authority for th(‘ construction of two sets of Govern¬ 
ment (luarters for Othcers has already been requested and 
has been a])p]*ov(‘d by the Director of Xaval Gommunica- 
tions. This lease would not interfere with the site selected 
for these two sets of (juartei’s, which site requires ])ut little 
grading and where there is more than ample s])ace for five 
sets ()f Govm-nnumt (juarters in case they sliould be neces- 
.sai-y in the futun‘. The last-mentioned site is nearest the 
main highway, the trolley line, and the Xaval Radio Station. 

(). The (iov(‘rnment (piarters whose construction lias been 
a])proved will not be enough to provide (piarters for all the 
Otlicc'rs stationed at this District Center Station. So the 
residence which I propose to construct would provide an 
additional set of (piai’ters, at least wliile 1 am on active dutv 
here. 

7. AVlietlier retained on active duty or not I intend to 
remain in Porto Rico, and shall always consider myself 
available for (‘all to active duty in case my services are 
needed. 



29 


V. Baker vs. j. r. irc carl, comp., et 

I 

j 

8. It might possibly bo of some advantage toltbe Service 
to hav'e living near the Naval Reservation a Retired Officer 
\vho would be at all times available for active duty if 
needed. Such was the case on our entry into the war with 
GermanV, at which time 1 was the onlv Commissioned Line 
Officer of the Navy in Porto Rico. 1 was immediately or¬ 
dered to active dutv and was given charge of all the activi- 
ties of the Navv on shore in Porto Rico. Tlidse included 

I 

Naval Communication, Cable Censorship, Naval Intelli¬ 
gence, Routing of Vessels, and Vail Censorshipl 

9. In considering my request for this; lease I re- 
32 quest that consideration be given also to the fact 
that I served in the Volunteer Army Iduring the 
Spanish-American and Filipino Wai's and saw active serv¬ 
ice in the Philippines. I was honorably discharged in 
November, 1899, by reason of the muster out df the Regi¬ 
ment. I 

VIRGIL BAKER. 

Exhibit ‘‘D.” 


Coi)y. I 

i 

Comptroller General of the United States, AVashington. 

A-11668. March|20, 192G. 

Lieutenant-Commander Virgil Hak(‘i-, U. S. ^'avy, (Re¬ 
tired), applied February 23, 1926, foi* reconsideration of 
decisions of this office dated January 29, 1926, c(‘rtifying 
him indebted to the United States in the sum of ^^6,367.88, 
on account of unauthorized comjiensation received by him 
as an inspector of hulls in the Dejiartment of i Commerce 
while he was also serving on active duty as a retired officer 
of the Navy and certifying him indebted in the sum of 
$1,383.33, on account of erroneous ])ayment of i*ental allow¬ 
ance receiv’ed by him for the period from ^lay;6, 1924, to 
June 30, 1925. 

It is urged that the charge of $6,367.88 with 
compensation received as an inspector of hulls 
rect for the reason the act of Vay 31, 1924, 4.1 Stat. 245, 
amending the act of July 31, 1894, 28 Stat. 205, was de¬ 
signed and intended to apply to the class of retired officers 
therein designated at all times subsequent to the date of 


respect to 
is not cor- 
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tlivir n‘tir(‘ni(*iit aii<l without roii'ai'cl to tlio (luostion of 
wli(*tlH‘i- tli('v sliould 1 h‘ oil active* diitv or on inactive status 
after I)(‘in,i 4 ' retii-cd. Tlu* act of .May .‘H, 11)24, siiifra, pro¬ 
vided : 

‘‘That section 2 of tin* 1 A‘irislative, Kxeentive, and Judi¬ 
cial A])])roj)riation Act, Ap])roved July Ml, 1894, is 
ain(‘n(h‘d hy addiiii;' at tlu* end thereof a new sentence to 
i'(*ad as follows: ‘I\(*tir(*d enlisted men of the Army, 
JJ .Marine* (\)r])S, eir Ceiast (luarel retireel for any 

e'ause*, and re*tire*el e)nie*e*i’s e)f the Army, Navy, Ma¬ 
rine* (\)i'ps, or (’oast (lUarel who have been retired for in- 
jurie*s re*ce*ivi*d i in halth* or for injurie*s eir inca])acity in- 
curre*d in line* of eluty shall not, within the meanine: of this 
se*ction, lie* construe*d tei hold or to have held an eitlice dur- 
inu* sue*h retire*me*nt.' 

Se*ction 2 e)f tin* ae-t e)f July 2>1, 1894, 28 Stat. 205, pro- 
vieleel tliat : 

‘'Se*e*. 2. That the* ])ay of assistant me*ssenii‘e‘rs, tiremen, 
wate'hme*!!, lah()re*rs, and e*tiarwonU‘n ])rovide*el for in this 
Ae't, unh*ss otlie*rwis(* specially state*el, shall he* as feilleiws: 
For assistant m(*sse*n.ii:(*rs, tir(‘nu*n, and watchme*n, at the 
rate eif s(*ve*n hundi'e‘d and tw(‘nty elollars ])ei* annum e‘ach; 
for lah()re*rs, at the rate* eef si.x huneli-e*el auel sixty eleillars 
per annum each, and for (*harwomen, at the* rate e)f two 
hundi‘e*d anel fe)i*ty <le>llars ])e*r annum e‘ach. No ])erson 
whe) h<>lds an eetlice* the* salary eu* annual e'om]H*nsation at- 
tae'he*el to wliie-h ameeunts to the* sum eef twe) thousauel five 
hunelre'el elollars shall he* a])pointe*el te) e)i‘ holel any other 
e)nice* to whie-h :compe‘nsation is attache*d uidess s])ecially 
he*re*tofe)i-e* eei* he*]-e*afte‘i- s})e‘e'ially authe)rize*el thereto hy law; 
hut this shall not apj)ly to re*tii’Oel e)fiice*rs of the Ai'my or 
Xavy whe*ne*ve*r the*y may he* e*le‘cte*el to j)uhlic office or 
whe*ne‘ve‘i‘ the* Fre*siele‘nt shall a]>])oint them te) ofiice hy and 
with the* aelvie'e* anel ce)nse*nt e)f the* Se*nate*." 

The* ])h]-ase* in the* al)e)Ve* ae*t as to whie*h it is claimoel an 
e‘rre)ne*ous e*e)nstrue'tion has he*f*n made is the* phi’ase “elur- 
iiyic such retire*me*nt.*' As an aiel in eletermininir whether 
it was the inte'utieui of the (’oiiirross to make this phrase 
a])])lie*ahle l)e)lh to j)ei-ie)els of active duty anel to periods of 
inactive eluty it is instructive to note the original purpose 
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intended to be served by tlie act as disclosed iniSenate Re¬ 
port No. 254, 68tli Congress, which is as follows: 

i 

“The Committee on Military AlVairs, to which was re¬ 
ferred the bill (S. 2450) to amend section 2 of the legis¬ 
lative, executive, and judicial appropriation acjt ai)proved 
July 31, 1894, having considered the same, re])ort thereon 
favorably with the recommendation that the bill do pass 
without amendment. 

“A similar bill was reported to the Senate by your com¬ 
mittee during the Sixty-seventh Congress and: the report 
accompanying that measure is a])])en(led hereto and made 
a part of this report, as follows: i 

“The bill was introduced at the suggestion of re])resenta* 
tives of the American Legion and the purpose bf it is ex¬ 
plained in the following memorandum presented by 
them: | 

34 “ ‘The men affected bv this bill are about 12 old- 

time non-commissioned officers, who have been re¬ 
tired as enlisted men for length of service. All of these men 
are veterans of the Spanish-Am(‘rican Wai-, the l^hilij)- 
pine insurrection, and the World War: two at least are 
veterans of Indian wars. All serv(‘d as officersiduring tin* 
World War and returned to their gi-ades as bdired en¬ 
listed men after the war was over. Those bills |(h) not call 
for any appropriation or expenditure of funds. | 

“ ‘It is evident from a study of s(‘ction 2 oil the act of 
1894 that Congress had no intention, nor even had in mind 
including retired enlisted men in tlu? provisions;of the act, 
which provides that no p(‘rson holding an office with th<‘ 
Government sliall hold any other office with com])ensation 
over $2,500. The Comptroller 0(*neral has recently held 
that a retired enlisted man, as su(*h, holds an office under 

^ ^ i 

the Government. i 

“ ‘Due to their ability and fitness in adininistirative and 
financial matters, certain of these men have hecn^ appointed 
under congressional and civil-scnwice authority fo offices of 
trust in the Veterans’ Bureau, De])artment of Agriculture, 
and other departments, and have ])roved to be vajnahh* men. 
Under the comptroller’s decision they must now suffer a 
reduction in salary below many others doing similar or less 
important work. 
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“ ‘II is snr(‘ly not the intoiit of Congress or tlie ])nl)lic 
that tli(*s(‘ mc ‘11 wlio liave s])ent the l)etter ])art of their 
liv(*s in the military s(‘rviee shonhl now ])e discriminated 
against on acc()nnt of ])eing ndired enlisted men. It is the 
intent of this hill to rectify this discre])ancy and to place 
these men on an (Mpial footing for employment as other 
Am(*rican citiz(‘ns of (Mpial ability.’ 

“A hotter nMpu‘sting th(‘ ])assage of this bill has been re- 
(‘(‘ived from tin* I)ir(‘ctor of the Veterans' Bnivan, Colonel 
Forbes, which is includ(‘d in this report as follows: 

‘'United States Vet(‘rans' Bureau, Washington. 

January 15, 192‘>. 

“lion. Jam(‘s W. AVadsworth, Jr., 

(’hairman Committee on Military Affairs, 

United States Simate, Washington, T). (’. 

“Dear Senator Wadsworth: 

I d(‘sir(‘ to invit(‘ voui’ attemtion to Senate bill 4J15, in- 

trodnciMl ])v von and which is now l^i^fon* vonr committee. 

• • • 

“This bill allows retired (‘iilisted mmi of the Armv the 
sam(‘ ])rivih‘ges of occn])ying a (iov(‘rnment ])osition or 
ofTic(‘ as those (‘njoyiMl by th(‘ ordinary citiz(‘n. The bill has 
])articiilar application to a limit(Ml number of former non- 
<*ommission(‘d ollic(‘rs (‘m])loy(‘d in this biiivau. Thes(‘ men 
are all of (*xc(‘ptional ability and ])articularly ca])able of 
filling ])ositions of importanc(‘ in the Unit(*d States 
M5 Veterans' Bureau b(‘caus(‘ of tluhr experience gained 
through long s(*rvic(‘, and it does not seem just that 
th(‘v should b(‘ discriminat(‘d aii’ainst because of their 
service to th(‘ ('oiintrv. 

“I sinc(‘r(‘ly liojie you will find it ipossible to act favor¬ 
able with reu-ard to this bill at an earlv date, in order that 

• • * 

the men who havi* so forcibly (UnnonstratcHl their devotion 
to these Unitc'cbStates may be tr(‘ated eiiuitably. 

“Verv truly vours, 

C. R. FORBES, 

Director. 

“Your committe(‘ is convinccul of the justice of this legis¬ 
lation and urges that it be acted upon by the Senate at an 
earlv date." 
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From tlio i! would scorn to be obvious that the 

bill ill its orii»-iiial form was dcsiu’iicd to afford a measure 

of r(‘lief to ndired ('iilisted men, not on militarv dutv serv- 

• 1 ♦ 

in.<>- the (iov(‘rnmeut in tlu' eaiiaeity of civilian! clerks and 
who were, in tin* opinion of the committee, beiuii: unfairly 
discriminated ag’ainst as a r(‘sult of the o])erjitiou of the 
act of July Ml, ISbJ. The r(‘port ex])ressly j adopts the 
view that the ])urpos(‘ of the act was to preventidiscrimina- 
tion ai»-ainst retired (nilisted iiKni. It does not express any 
intention of conferrin.u' n])on them the privileg’O of serving 
the (lovernment acUrdi/ in two s(‘])arate official capacities 
and since this is a ])rivih‘gt‘ which is denied by section 1763, 
Kevis(‘d Statiit(‘s, and tiu‘ act of July 31, *1894, to other 
servants of th(‘ (lovcnamient in recihpt of $ 2,0001 per annum 
or more in oiu* official ca])acity, it is evichnit that the con¬ 
st ruction contend(‘d for would not remove discrimination 
but would create discrimination against all other officers 
and em])loye(‘s of the (lovernment. dJu' committee report 
(luot(‘d, m(nitions only (‘nlist(‘d imni but this is idue to the 
fact that th(‘ bill in its original form made proyision only 
for retired (‘nlist(‘d nuni and contain(‘d no provision relat¬ 
ing to retired officers. That the ameiidmenl pf the bill, 
how(‘ver, to include the retir(‘d officers designated did not 
oth(‘rwis(‘ broad(*n the inl(*nded S(*o])e of the original 
.‘16 bill seems (*vident from the fact that th(jn*e was no 
change in phras(*ology of the bill other than the in¬ 
clusion of the two classes of officun's. There was no ad¬ 
ditional committ(‘(‘ r(‘])ort ]‘c‘lative to tlu‘ inclusion of the 
retired officei's and no refennicc' theredo was made in the 
d(‘bat(‘ on the amcnidmeiit to tin* bill. The conclusion seems 
ines<'a])abie that th(‘re was no intcnition to broadep the scope 
of the original bill otlu*rwis(‘ than sim])ly to include the 
d(‘signated rcdircnl officcn-s within its o])eratiqn. See 65 
Congressional I^ecord, ])ages 9137 and 9279. 

It is further ni*g(‘d that in tin* c-ase of Lientenant-Com- 
mander Baker, the two offices h(‘ld by him, instead of being 
incom])atible, actually derived a benefit each from the other 
in having th(‘ duties of both performer! by the same officer. 
It would seem almost inesc'apable that in the large majority 
of cases the ])erformance of active military duty could not 
be otherwise than incompatible with the ])erformance of 
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any otlior clutios to ])e ])erformod hy tlio same 

officer as tlie incumbent ot* a civil office. Sec* Wrhsff^r v. 
United Stairs, L>S ('t. (’Is. 20; WinrhrU v. Unifrd Stairs, 
id. 30; 24 Oj). Atty. (Jen. 12. Tlie Sn])reme (\)urt has in- 
dicat(‘d incomj)ati])ility (‘xists “when the services r(‘ndered 
or which miu'lit be* ]V(juir(‘d under tlu'm" eonllict. Ihfdran 
V. Uniird Stairs, l.’JO U. S. 430, 4ol. This o])jection as to 
incompatibility of duties is not encount(*red when tin* act 
is construed to a])ply only to ])eriods while in an inactive 
status for the* purpose* of r(‘movinn’ discrimination as re- 
])orted by the Senate (’oinmittee on .Military AlTairs. 

The construction for which tin* claimant contends, viz., 
that the act appli(‘s to all ))c*riods while* on the retired list 
without rei^ard to the <piestion of active* or inactive status— 
would ap])ear te) (U‘feat the* V(‘ry ])urpe)se e)f (’oui^ress in 
limitiiii;' the* ai)i)licatie)n of tlu* act to such e)ffie*ers as are 
retired for injuri(‘s or inca])acity incurre*d in line of duty. 

From the fact that such re'tir(*el oHic'crs oiilv and not 
37 retir(‘d onice*rs u-e*n(‘rally are accordi'd tlu* ])rivile*ij:e 
of lioldinu’ twe) e)ftic(*s with coni])e‘nsation attached, 
it would se*em te) be evident that the* pui’pose* of the act, so 
far as it related to officers, was to afforel a measure of relief 
from the handicap which such officc*i's, because* of their in¬ 
juries or incapacity, must e‘Xpe*rience in en<;aii'in^- in the 
ordinary occu])atie)ns of civil life*. If, he)We‘Ve‘r, an officer, 
retired for injuries e)r inca])ae*ity, is se) far rece)vere*d as to 
be able te) reiuler full service as a military e)flice*r e)n active 
duty anel in adelitie)n the*r(‘te) the* se'rvice* r(‘(iuire‘el e)f him as 
a civil e)ffice‘r, e)bvie)usly the* su])posed hanelicap fre)m in¬ 
jury or ine‘ai>acity must have* elisa])pe‘are‘el. 

It is furthe*r ce)nte*nele*el on b(*half e)f the* claimant that 
when an ollice*!* has e)iice be*(*n re*tii‘e‘d his status as a re- 
tireel office*!* continue*s ne>twithstaneliiijj: the* fact that he* 
may be* calle‘el to, anel ])ei'foi*m, active* eluty, anel that the* 
decision of 3anuai*y 2b. Ib2(), in this e'ase*, makiiiix a elis- 
tinction betwee*n the status e)f a retii‘eel e)nicei* on active 
dutv anel the status of a re*tii*eel e)nice‘i* e)n inactive* status, 
is, therefe)re, e‘!*roneous. If it is true that the ])erfe)rmance 
of active duty by a re‘tire*el offie-ei* ele)es ne)t e)})ei*ate to place 
him upon the active list, and without decidini** this question, 
tlie decision e)f January 2b, lb2(), now under review is not 
in any way in ce)nHict with such a ])rinci])le. Saiel decision 
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licld that tlu‘ act of May 31, 1324, was intended fp apply to 
(‘crtain r(‘tired oHicin’s only while they were op inactive 
status. It was not concenu'd with tlu' (piestion of whether 
the retired status of the ofiicer was changed by the perform¬ 
ance of active duty but was concerned simply with the fact 
that the law as reported by the committee and etiacted ap- 
])lied only to p(‘riods while in an inactive status.; The case 
of V. 77/c I’liilcfl States, 14S U. S. 167, cijted by the 

claimant in this connection, concerned thp question 
MS of whetluu’ active duty jaud'ormed by la retired 
ofiicer subscciucnt to his retirement should be con¬ 
sidered for longevity purposes in determining the retired 
pay to wliich he was (‘ntitl(‘d under the act of; March 3, 
1S73, 17 Stat. 547, wliich provided that certain retired 
ofiicei's should be “entihal to s<iventy-live per centum of 
the ])resent seaqiay of tiu* grade or rank wliiclh they held 
at the time of their retirement.” Clearly the determina¬ 
tion of the matter there involved cannot affect the question 
in issue here. 

The normal status of retired military personnel is in¬ 
active. 5 Comp. Ceil. 4()S. (ieddes v. United States, 38 
Ct. Cls. 4*28. It must be assumed, therefore, in tlie absence 
of any express jirovision to the contrary, that the act of 
May 31, 13*24, was int(*nded to be ajiplied to retired jier- 
sonnel in its normal status and that tlie phrasp ‘‘during 
such retirement" was used to limit the dual -status to 
p(‘riods of actual retirement from active military duty. 

With reference to the item ot‘ $1,383.33, representing er¬ 
roneous payiiKMit of rental allowance received by fhe officer 
for the jieriod from May 6, 1324, to dune 30, ^925, it is 
urged that the decision of January 23, 13*26, is in error for 
the reason that the (piarlers occiqiied by the officer for this 
jieriod were occupied un(h*r the terms of a lease; executed 
July 15, 1321, and that said lease did not contain any men¬ 
tion of an agreement by the officer to waive \u$ right to 
commutation or rental allowance as a part of the (jonsidera- 
tioii for the lease. On December 3, 1313, Lieuteiiant-Com- 
mandm* I>aker in a communication to tlu? Xav\' Depart¬ 
ment, reipiesting a jiermaiieiit lease, made the following 
representations: 

i 

I 

“1. Your a])])roval is re(iuested of the transferito me by 
permanent title, or by permanent lease, subject to certain 
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conditions diiriiii>’ war, of the .smail tract of land on which 
I have heen ii*ranted a r)-y(‘ar lease hy the Xavy Department 
for a nominal sum. 

39 “2. Ill! return foi* such ])ermanent title or lease I 

would obtain immediatelv and transfm* to the Xavv 
Dejiartnnnit fuU fiflc to tin* i^-dcrc t rad of lain! a! read if 
sdrdi'f/ as a si fa f(/r a read ruif/ aiaf (f isf aiit-coni rol radio 
station in Porto l\ico. In addition I ironld obtain imnicdi- 
atclif and transfm* to tin* Xavv Department, perpetual ease¬ 
ments for laviiiir tin* nnd(*ri.ironnd r(‘(*(‘ivinii' svstems in the 
siirroiindini»‘ tracts of land inehuh'd in a circh‘ whosi‘ ratlins 
is 2,()()() fet‘t and wliost* c(‘ntt*r is at tin* point on t!K‘ radio 
site whtu't* the radio huildine’ is to lx* locattxl. 

Options bare been obfano'd ndiirb cnatdc me (o }nalrc 
tbrsc transfers to tht‘ Xavv D(*partment immtxliately, so 
that anv dt‘lav neet'ssarv to transfeiTiiiii' to me title* to the 
tract of land I have h'ast'd n(‘t‘(l not (h‘lay tin* construction 
of th(‘ distant-eont I'ol station. 

‘‘4. On tilt* tract of land on which I have* the* l(‘ase 1 wish 
to build a residmee for nuf personal use and to make sani¬ 
tary and other improvenn^nts ainoiintiny,’ to orer j^ 12,()(K), 
and pt‘rmanent Itith* to tin* small tract of land is d(‘sii‘ed in 
ordt*r to ])rotect that invt‘stment. 

“b. I would i aiiret* to waive* ce)mmutation e)f (piai’ters 
while eie'e-upyin.e- the* pi()])e*rty, and. in time* of war tei place 
at the* elisposal of the* De‘])artnu‘nt, fi'(*e* eif e-ost, the* e*ntire* 
preiperty. anel jail improve*m(‘nts the*re*on, incliielini;- the 
residence." 

While* it is true that e*X])re‘ss me*ntie)n eloe‘s neit a])pe*ar te) 
have be*e‘n made in the* le*as(* e)f .Inly lb, 1921, as e*xecuted, 
e)f the ])reliminary otTe*i‘ to waive* commutation of (juarte*rs, 
it is te) be* e)bse*rve*el that ne*ithe*r was any sue*h e*xpre*ss men¬ 
tion of a waive*!* e)f e-ommntation maele* in the* Ie‘ase* e*xecute*el 
Auii-ust 2(), 1919, for a te*rm of live ye‘ars anel the ollicer, 
theiuiih e)n active* eluty eluriiiii* the* ])e*rioel feu* which that 
lease was in e*ffe*ct, eliel neit re*ceive‘ neir claim commutation 
of epiarters. The fact is that for the* ])erioel freim May G, 
1924, to dune 30, l!>2b, the* ollice*!* e)ccupie*el (Jovernment 
epiarters which he* hael pre*vie)usly admitte‘el were aeleejuate 
anel satisfae-teiry as <piai'te*rs te) be e)ccu])ie‘el by him as an 
eifficer of the Xavv. The* me*re fact that bv a lease he ob- 
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taincd in tliese particular premises a right wlii<*]i did not 
accrue to him as an officer of the Navy, viz., tllie right to 
occu])y the (piartei’s for pcu'iods during wliicli lie was not 
on active duty as an officer,—does not alter the fact that he 
had agreed to and did accept and occu])y these quar- 
40 tei's as adecjuate and satisfactoi*y to him as an officer 
of the Xavy on active duty. Having occupied (piar- 
ters in kind the officer cannot also he paid commutation or 
rental allowance in lieu of (piarters. ! 

Accordingly the decisions of January 20, 1020, are ad¬ 
hered to and the charges raised in ])ursuance thereof will 
he continued and collection he ])roceeded with, i 

(Signed) J. K. :^Ic(h\|KL, 

Cotn j)t roller General of I he UiilUal SI ales. 

1 

1 

Separale Ai/sirer of ('miis I>. WUhnr, Secreldrif of Ihe 

Navy. ; 

t 

j 

Filed Hay 13, 1020. | 


* 


* 




The defendant (hirtis 1), Will)ur, as Secretarv of the 
Xavy, for answei- to the Kule to Show Cause and jlie Bill of 
Complaint herein, says: | 

I 

I 

1. lie admits the averments of fact in ])aragraiih 1 of the 

hill e-\ce])t in so far as tli(‘y rePu* dir(‘ctly to defendant J. 
Baymond Mclhirl, Coin))ti‘oller (Jemn'al of the United 
States, as to which he is informed that said McCarl will 
answer separately. I 

2. He admits the averments of fact in Faragra]Ji 2 of the 

hill. I 

I 

3. He admits that during the entire i)eriod of plaintiff’s 
service as a naval ollieer his pay and allowances have heen 
paid uj) to and until the withholding thereof as described in 
the l)ill of com])laint tiled herein. He admits that during 
the entire period within which ])laintiff avers that his pay 
and allowances have heen withheld, extending uj) to the 
time of the tiling of this hill of complaint, Congret^s has ap¬ 
propriated funds covering his i)ay and allowances 

41 and the money for the t)ayment thereof jhas been 
actually available and has been turned over! to and is 
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now in the possession of Tlionirt ; Cocliran, a disl)ursing 
officer of the Xavy, hut he avers that Coni;ress lias made no 
specific appropriation for the payment of the pay and al¬ 
lowances of the ])laintilT. He admits that the said Thomas 
Cochran is the dishnrsim** officer of the United Slates Xavv 
in charge of the account of the plaintiff. He admits that 
the said Cochran is a subordinate of this defendant and is 
subject to his lawful commands, orders, and instructions. 

lie is advised that the other allegations in Paragraph 3 
are mere conclusions of law and that no answer thereto is 

necessarv. 

* 

4. The averments of Paragraph 4 of the bill refer direi'tly 
to defendant McC'arl and he is informed that the said Mc- 
Carl will answer se})arately with resjiect thereto. 

5. He has no knowledge of the amounts paid ])laintiff as 
rental allowance during the ])eriod in ([uestion. He admits 
that the lease mentioned in tiaragra])!! b of the bill of com¬ 
plaint is being litigated between the Government, repre¬ 
sented by the Department of dustice, and the plaintiff, in 
the United States District Court for the District of Porto 
Rico. He admits that the ])laintiff was recalled to active 
dutv at San Juan from ^lav (5 1914, to and including dune 
30, 1925, and during said time he resided upon the ])remises 
known as Fort San Geronimo in the Island of Porto Rico. 
Answering said paragraj)!! further, deUnidant avers that 
the Xavy Department secured from the War Departnu'nl 
bv five vear lease dated June 1, 1917, certain lands near San 
Geronimo Xaval Reservation. A second lease was executinl 
March IS, 1919, between the two departments whereby the 
Xavy De})artment secured the land for a period of 99 years 
on recommendation of ])laintilf who was the senior naval 

officer present at San Juan that the land was neces- 
42 sary ‘‘for the operation of a Radio Telegraph Sta¬ 
tion and for other naval pur})Oses.'' On September 
6, 1919, the Xavy Department reciuested the War De])art- 
ment to transfer title to it of the aforesaid land pursuant 
to the provisions of the act of July 11, 1919, 41 Stat. 129, 
which authorized interchange of lands for certain ])iirj)oses 

between the Armv and Xavv. The transfer was etTected on 

* « 

December 15,1919. 

After the execution of the aforesaid 99 year lease of 
March 18, 1919, plaintiff wrote a letter dated July 10, 1919, 
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a copy of wliicli is attaciiod as Exhibit ‘‘A,” to the Secre¬ 
tary of the Navy requesting: execution of a leasq to him of a 
part of the land obtained from tlie AVar l)epartment. 
Among other things, plaintiff stated in said letter if the 
lease was executed: I 

i 

j 

“I would also guarantee to erect thereon ai ])ermanent 
concrete residence of approved ty])e of construction and 
costing not less than $10,000. 1 would reside in this resi¬ 

dence with my family, and during such resideiH'e, 1 would 
waive all claim to other quarters or tx) commutation of 
(piarters.” | 

The lease was approved and executed on Augdst 20, 1919, 
for a term of five years. A co])y of said lease I is attached 
hereto as Exhi])it Plaintiff was on activd dutv as an 

officer of tlie Xavy during the period for which tliis lease 
was in effect and in so far as this defendant is informed he 
neither claimed nor received commutation of quarters and 
did not occiq)y other Government quarters. i 

After the Xavy Department b.ad reejnested on: September 
0, 1919, as aforesaid, that the laud at San Juah, including 
the tract theretofore leased by it to plaintiff be ])drmanently 
transferred to it, ])laintiff wrote a letter dated December 3, 
1919, to the Bureau of Steam Engineering, XaVy Depart¬ 
ment, reciuesting that the land be then held unddr the lease 
of August 20, 1919, be ])ermanently transferred 'to him. A 
copy of said letter is hereto attached as E>thibit ‘‘C.” 
43 Plaintiff stated in said letter that if the transfer was 
made: I 

i 

‘‘I would agree to waive commutation of (piarti'rs while 
occupying the property, and, in time of war to place at the 
disposal of the Department, free of cost, the entire prop¬ 
erty, and all improvemimts thereon.” 

A ‘^permanent” lease was api'O'oved and executed July 15, 
1921, bv Theodore Poosevelt, Acting Secretarv of the Xavv, 
purporting to lease the said tract of land to plaintiff, his 
heirs and assigns for a period of 999 years, a copy of said 
lease ])eing attached hereto and made a part hereof, marked 
Exhil)it ‘^D,” and as averred l)y plaintiff, the Department 
of Justice, acting on behalf of the United States^ has in an 
Equity proceeding now pending in the District| Court for 
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the District of Porto Pico, ])r()uu:];' suit to cancel said lease 
on the .crronnds, ainoiiir otliers, that it was not authorized 
by Section b of the Xaval A|)])r()|)riati()n Act of July 12, 
1921, 42 Stat. 1J9, 140, and the act of Au.irust 29, 1916, 2,9 
Stat. 559, 5()0, and that there was no consideration for the 
so-called lease. 

6. He has no knowledge of the facts alleged in Para¬ 
graph 6 of the hill of complaint other than as contained in 
decision of the (-omptroller General, dated January 29, 
1926. He denies that a copy of said decision of the (’oni])- 

troller General w'as transmitt(*d to Thomas Gochran bv 

• 

him or through his order, but admits that a copy of said 
decision was transmitted in the course of usual ])rocedure 
by the Bureau of Su])plies and Accounts to Thomas Coch¬ 
ran for his inforiiiation and he is advised that he is not 
recjuired to answ(‘r ])laintirf\s conclusions of law. 

7. He denies that a coj)y of said decision of the Comp¬ 
troller General was transmitti‘d to 'Fhomas Cochran by him 
or through his order, but admits that a co])y of said de¬ 
cision was transmitted by tlK‘ Bureau of Sup])lies and Ac¬ 
counts to Thomas Cochran for his information and 

44 he is advised that h(‘ is not i’(‘(iuir(‘d to answ(‘r ])lain- 
titf's conclusious of law. He has no knowledge* of 
the remaining avernu*nts iu Pai’agra])li 7 of the bill of 
complaint othei* than as contained in (h'cision of the Comp¬ 
troller General dated January 2!), 1!)2(), and same are 
neither admitted nor deni(‘d. 

8. He neither admits noi* denies such of the averm(‘]its 
in Paragraph 8 as r(‘f(‘r direvtly to def<‘ndant .McCarl, b(‘ing 
informed that the said defendant will answer se‘])arat(*ly 
with res})ect tlu‘reto. He* is a<lvised that he is not recpiirc*!! 
to answer ])laiidilf's conclusions of law. In answ(*r to the 
fourth sentence of paragraph 8 of the bill of complaint he 
admits that Lieutenant Commaiuk*!- Thomas 11. Cochran, 
Supply Cor])s, U. S. X. in lett(‘r of .March 6, 192(), signed 
by “T. K. AVright" for Thomas Cochran, advised the plain- 
titf that he did not feel juslified in continuing to issue 
checks for ])ay and allowances until further instlaictions 
were received from 'Washington. He has no knowledge as 
to anv communication received bv Thomas Cochran from 
the Comptroller General with reference to the alleged in- 
debtediies. In answer to the fifth sentence of Paragraph 8 
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of the hill of complaint lie denies that he has failed and 
refused to instruct Thomas CV)chran to issue tp the plain- 
tilT his ])ay and allowances alleiivd to he due him for the 
reason that tlie first information received hy thie Secretary 
of the Xavy reij:anlinij: the witliholdinii: of the pay and allow¬ 
ances of tlie |)laintiff was contained in the hill of complaint, 
a co])y of which was received on A])ril ‘21, 11)‘2(). In view 
of the fact that action has lieen taken in tlie Supreme 
Court of the District of Columhia he deems i|t ])ro])er to 
withhold any action in connection witli the witjhholdini>: of 
the y'.-iy of the ])laintilT, pendini:: a determimition of the 
issue hy the Court. i 

h. He is a(lvis(*(I that the matters set forth iij ])arai;‘raph 
h of tlie hill of com])laint are are:unientatiye and mere 
45 conclusions which he is not re(piii*ed to answer. 

Wluu'efore, havini>’ fully answ(M*('d saidlhill of com- 
])laint and ruh' to show cause, this defendant! ])rays that 
said rule he disoharLCCMl and said lull he disipissed with 
costs. I 

cuirns D. AhLBUR. 

I 

l^KVTOX COKDOX, | 

rulti’d Si (lies Attonicii: I 

LKO ROVKK, I 

Assist (inf riiilcfi Sidfrs Affoilicil^ I 

Ailonicjis for Dcfi'iifidi/i Curtis I). WHbur. 

I 

I 

DlS'I'iUCT OF (^ILCMBIA, NS ; ! 

j 

1, Curtis 1). Wilhui*, S(‘ci'(*tary of the Xavy^ Ixunii: first 
duly swoi’ii acooi'dinij: to law, on oath depose and say that 
I hav(‘ r(‘ad tli(‘ foi*i\e,'oini:: answ(‘r to the hill o|f complaint 
and rule to show cause snhscrihed to hy me, aijd know the 
contents tlier(‘of, and that tin* mattiu’s and thiine^s therein 
stat(‘d I verilv h(‘li(‘ve to h(‘ true. i 

(fURTIS D. AHLRUD. 


Suhsci'ih(‘d and swoj*n to Ixd’oi’e nu' this Rlth dav of !Mav, 

l!>2fi. I 

[notarial sEAL-l AVILLIA.M J. (JRATtAM, 

Notdnj Puhllcy D. C. 
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Hxhibit “A." 


Copy. 

Xavy Dopartnipiit, Xaval (’onimuiiicatioii S(‘rvirc‘. 

U. S. Xaval Radio Station, 

San diiaii, Porto Rico, duly 10, PtlO. 

Inclosuivs 2. 

F:om: Lieutenant -( ’ommaiidcr Viri;-il Raker, IJ. S. X., 
]L‘t. 

d'o: The S(‘cr(‘tarv ol* the Xavv. 

Via: Tlu‘ (Jovcnaior of the Viritin Islands and d'he Diivc- 
toi- of Xaval Communications. 

Suhj(‘(*t : lLMjU(‘st for l(*ase of small section of Xaval 
Ii(‘S(‘rvation for const met ion of })rivat(‘ (iuai*ti*rs. 

Inclosures: (a) Pro})osed lease in (luadruplicate. 

(/y) (’hai't of Xaval Reservation. 

1. Voui* a])proval is rt‘spc‘ct fully re(jiu‘st(‘d of tin* inclos(‘d 
leasi‘ on a small section of tlu‘ Xaval l\eservation at San 
Juan, Porto ILco, which section, in all ])rol)ahility, will 
m‘V(‘]* 1){‘ i*(Mjuirc‘d foi* Xaval ])ui‘})os(‘s, and of which 1 d(‘- 
sir(‘ to havc‘ conti’ol in oi'dm* to im])ro\'(‘ and to construct 
tlnu'i'on a ri‘sidenci‘ for my ])ers(nial use. 

2. d'he ureatc'r ])art of the section of ground desired is 
low and swam])y and is a hreedini*' ])lac(‘ for mos(juitoes. 
Aflm* a heavy rain a larir(‘ ])art of the section is (lood(*d 
and iHunains so for st‘\A‘ral davs. It would cost about 
$.‘h0()().()() for ^-radinir und lillini:: and drainini;' in ord(*r to 
put that section in i^-ood sanitary condition. This I would 
guarantee to do to the satisfaction of th(‘ Department. 

2. I would also iruarantee to mvet thereon a ]>(‘rmanenl 
concrete* rc'sidence of a])])rovc‘d type of construction and 
costin;^- ]iot h'ss tlmn SlO.bOO. I would reside in tliis 

r(‘sl(b‘nce‘ with mv familv, and durinir such resi(h*nc(‘. I 

• • « 

would waive* all claim to other (juarti'i’s or to commutation 
of (iuai‘ters. 

4. Tliis section is the ])art of tlie Xaval Reservation most 
rem.ote from tlie X'aval Radio Station and from San Juan, 
and is the least useful from a Xaval iK)int of view, and T 
know of no naval purpose for which it could be used to 
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advanlagx*, even after ti.e considerable cost of Splitting it in 
good sanitarv condition. 

5. Authority for the construction of two set's of Govern- 
nuMit (inarters for Officers has already been recjiiesled and 
has been ai)])roved by tlie Director of Xaval 'Gommunica- 
tions. This lease would not interfere witli the! site selected 
for these two sets of (juarters, which site reijuires l)ut little 
grading and wliere there is more than am])le space for five 
sets of Government (piarters in case they shohld be neces¬ 
sary in the future. The last-mentioned site is nearest tlie 
main liighway, the trolley lin(‘, and the Naval Kadio Sta¬ 
tion. I 

47 (). The government (piarters whose conit ruction has 

l)een approved will not be enougli to providi' (piarters 
for all tlie Officers stationed at this District KVaitcM* Sta¬ 
tion. So the rc‘sidenc(‘ which 1 ])ro])ose to construct would 
])rovide an additional s(‘t of (piarters, at least! while I am 
on activ(‘ diitv liere. ! 

7. Whether retained on active dutv or not I 1 intend to 
nunain in Porto Rico, and shall alwavs consider nivself 

available for ('all to active dutv in case rnv sei-vic'es are 

* • • : 

needc'd. | 

S. It might possibly be of some advantage to| the Scnwice 
to have living near tlu' Xaval Reservation a IvdtircKl Offic'er 
who would 1 h‘ at all times available for actlive dutv if 
neiHh-d. Such was the cas(‘ on onr entrv iijto the war 

t 

with GermanV, at which time I was the i onlv Com- 
missioiK'd LiiU' Officm* of the Navy in Ihirto Rico. I was 
immediat(‘Iv oi-derc'd to active dutv and was g: 
of all the acliviti(‘s of tin* Xavv on shore in 
These inchuU'd Xaval Commnnication, (’able 
X’aval Intelligence, Routing of Vessels, and .\Iail (’eiisor- 
ship. I 

b. In considering my r(‘(piest foi* this h‘ase 1 fcMpiest that 
consid(‘ration be given also to tin* fact that 1 sdu'ved in th(‘ 
Volunteer Army during the Spanish-AmcM-icaii and Fili- 
])ino Wars and saw active service in the Rhilijipiines. 1 was 
honorably discharged in November, 18bb, by reason of the 
muster out of the Regiment. j 

VIRGIL BAKER. 


iv(‘n charge 
Ihirto Rico. 
(’ensoi'shi]). 
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( K.XIIIBIT 

Co])y. 


Lease. 


Snn (o‘n)iiini(),Xaval K(‘servati()ii, San .Juan, Poi'to Iiico. 

Wlunvas, Licut(‘nant-(V)nimaii(U‘r Bakoi-, V. S. 

Xavv (R(*tir(.‘(l), is (h^siroiis of liaviiii^ conlrol of a small 
site ol* land on, the San (do'oninio Xaval K(‘scrvation at 
San dnan. Porto Rico, i'oi* tlu‘ ])ni‘i)oso ol' oroctinu- a rosi- 
(Umk'o tli(‘r(‘on, for im])i*ovinir the sanitary conditions of said 
sit(‘ of land, and for making; other iin])rovcnu*nts thereon, 
all of which will he of ])enelit to the entire X^aval Reserva¬ 
tion, and 

Wlu'reas, th(‘ ]Kdow-des(*i-i])ed tract of land on tin* San 
(i(‘ronimo Xaval Rescn’vation is not now reciiiired and in 
all forese(‘al)le prohahility will never he re({nir(‘d for (Jov- 
ei’iinunit ns(‘: and harUnj the pffhlie ijffert'sfs tii r'n'ir. and 
in ef>i/s'//Jerafi(fif of the s(n/'>farif and other i}nprorotu'itfs 
which th(‘ said l/u‘nti‘nant-(’onnnand(‘r Vii'ii'il l)ak(‘r ])ro- 
])os(‘s to niak(‘. and in eonsi/Ierafion of tin* /ni/inienf hy him 
of a fof(jl rental oju^ dollar {$1.(H)), and in recognition of 
serriees ]*t‘ndered hv him in tlu‘ wai’ with the (l(n*man Km- 
pin* and in oth(‘i* wars juid ex])editions, said site* of land, 

with i-iirht of wav th(‘]'(‘to is h(‘i*ehv h‘as(‘d in accordance* 

• • • 

with law, to tln*'said Tji*nt(*nant-('ommaiuh'r Viriril l)ak(*r, 

S. Xavv ( Ret ire*d), and his heirs * *, for a ])eriod 

of tiv(‘ (.')) y(*ars from tin* dat(* hert'of for the* pnr})os(* ahove*- 
menlioin*d anef ,im])rove‘m(*nt in snch manne*r as he* may 
de(*m })]‘o])e*i*. l,t is a eondititm of this Ieas(‘ that it is non- 
transferahle to (dher than the tiojaJ heirs ot the lessee, and 
that, in time of tear onJjf. the Xavv l)e*])artnn*nt shall have*, 
without cost, fnil and free ns(‘ of saiel site with all improve- 
me‘nts th(‘i*e*on. 

The afore*said site* e)f land is elescrihe*d and hounele*el 
48 as follows: Be*i»-inninii- at the ])oi]it Xo. 8.’> on the* 
western honnelarv line of the San (Jeronimo Xaval 
Keservatie)!! anel extenelini*- alonu- saiel honndary line* X". 

29' E. to the sea : thence easterly alonir and ontsiele the oe*e'an 
shore line anel around and outside of the walls and rocks 
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of the old fort San Geroiiimo to its outer southwest corner 
on the Lag'un/a; thence from said outer southwest corner 
in a straii»:]it line X. 70° 46' W. and outside of |the old wall 
to the ])()iiit Xo. 88 where said line intersects the old wall; 
thence ninety (90) feet S. 74° 40' W. aloiiij: the wall and 
moat to the ani>:le at point Xo. 87; thence ninty-nine (99) 
feet 8. 7° t)0' W. aloni>: the old wall moat to tlie corner of 
the wall at point Xo. 96; thence alon<»’ the old moat in a 
straight line X^. 60° 45' W. to a point Xo. 85 onithe western 
boundary line of the San (Jeronimo Xaval IJeservation; 
thence Xo. 23° 29' K. alonj^: said boundaiy lin(‘ 'to ])oint Xo. 
83, the place of beginning. i 

This lease is made pending complete transfer by Con¬ 
gress of title to said site to the lessee, which transfer meets 
the a])proval of the Xavy T)e])[irtment. i 

Signed, sealed and delivered at Washingtoif, 1). (b, this 
26th dav of August, A. 1). 1919. ^ 

(Sgd.) ^ F. D. KOOSFViFLT, 

Act hi (j Sccrct(iri) of Uic Navy. 

(Sgd.) OFAIIAM E(JFKT()X, | 

Solicit (tr, i 

As to F. I). Rooscvolt, Acthiy Secretary af the Navy. 

Exhibit “C.’’ ; 

I 

Copy. i 

X. S. E. 11c. ! 

Address Disti'ict (^)mmunication Sipierintendent and 
refer to Xo. ! 

i 

Inclosures. 

I 

Xavy Department, United States Xaval (communication 

Service. I 


Office of District Communication Su])erintlendent. 

j 

U. S. Xaval Radio Stidion, 

San Juan, Porto Rico, December 3, 1919. 

From: Lieutenant-Commander Virgil Bakeii, U. S. N., 
Ret. ' 

To: Bureau of Steam Engineering. I 

Via: Governor of the Virgin Islands. i 
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Subject: Re(|U(‘sts aullioi’ity t(, :ic<juire and li-aii.siVr to 
the Xavy J)(‘|)artmeiit a site for a distant-control i-adio sta¬ 
tion in exclian!H-<* for a section of San (Jeronimo Xaval Kes- 
ervation already leased to him. 

R(‘f(*r(‘ne(*s : (a) 1st Knd. dat(‘d 7/11 dt), of (Jov- 
4b ernor, Virii-in Islands, approving*- li‘ase. 

(b) I). X. Lhid Knd. dated S lV)/19, 

a])p7‘ovini;* lease. 

(c) P>n. S. K. dd Knd. 441(;77-b20-4-AV. dated 8/ 2(1/19, ap- 
nrov:ne,- leaser 

(d) Lease ii'ranted 8/2G/19, which provides also for com- 
])lete transfer. 

1. Your aj)proval is re<iiu‘sled of the transfer to me by 
permaiHMit title, or l)y permanent b‘ase, subject to certain 
coiub’tions durinu’ wai', of tin* small tract of land on which 
I have been «*-ranted a b-year lease by the Xavy Department 
for a nominal sum. 

2. In r(‘tni-n 'for such ])ermanent title or lease I would 
obtain immediately and transfer to the Xavy l)e})artment 
full tith* to the b-aciH* tnict of land alreadv selected as a 
site for a rec(*ivin:Li- and distant-control i*adio station in 
Porto Rico. In addition I would obtain imm(‘diatelv and 
transfer to tin* Xavy I)e])artment perpetual easements for 
lavini*' the undi'rerround r(*c(‘ivini.i' svstems in the sui’round- 
in,< 4 * tracts of land included in a circle whose radius is 2,000 
fe(*t a,nd whose center is at the ])oint on the radio site where 
the I'adio building* is to be located. 

d. ()])tions havi* been obtaiin*d which enable me* to make 
these transf(‘rs to the Xavy Department immediately, so 
that anv delav nec(*ssarv to transf(‘rrine- to me title to the 
tract of land 1 liavc* l(*ased n(*ed not delay the construction 
of tin* (listant-control station. 

4. On tin* tract of land on which T have the lease 1 wish 
to build a residence for my ])ersonal use and to make sani¬ 
tary and oth(‘r im])rov(*nu‘nts amountinii' to ov(*r $12,000, 
ami ])ermanent title to the small tract of land is d(*sired in 
order to protect that investment. 

;■). 1 would au‘ree to waive commutation of quarters while 
occupyinu’ the ])roperty, and, in time of war to ])lace at tlie 
disposal of the De])artment, free of cost, the entire ])rop- 
erty, and all im])rovements thereon, includinii- the residence. 

(). Whether retained on active duty or not I intend to re- 
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main in Porto Rico, and sliall always consider myself avail¬ 
able for orders to active duty in case I am needed. 

7. It mio:bt 1)0 of some advantag’o to tlie Service to have 
living adjacent to the Xaval Reservation a retired officer 
who would be at all times available for active dut^' if needed, 
especially as there is no other permanently commissioned 
Line Officer of the Xavy stationed or residing- in Porto Rico. 
Such was the case at the time of our entry irito the war 
with Germany, when I was immediately orderdd to active 
dutv and was given charge of all the activities of the Xavv 

• V - 1 j ^ 

on shore in Porto Rico. These included Xaval Gommunica- 

i 

tion, (^able-Oensorship, Xaval Intelligence, Routing of Ves¬ 
sels, and mail Censorship. I 

8. Attention is invited to the oth paragra])h bf the lease 
1 now have, which reads, ‘‘This lease is made pdnding com¬ 
plete transfer by Congress of title of the lessee \dhich trans¬ 
fer meets the approval of the Xavv Department.” 

(Sgd.) ‘ VIRGIL BAKER. 
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Exhibit 1). 


A Lcasie Gratited viiflcr Sj)('cial AvfJtorifif of fhf Concfress 
to Lieutcuaut-Commander VirejU IUtkei\ [Injted States 
Narij (Retired)^ for Certain Considerations amt In Rccog^ 
nit ion of Service. 


in and for 
having mv 
aiul before 


In the City of Washington, District of Columbia, on the 
fifteenth dav of Julv, nineteen hundi*ed and twehtv-one. Be- 
fore me, William B. Crowell, a Xotary-Public 
the District of Columbia, at Washington, D, (\. 
residence and office in the District of Columbia, 
the witnesses who will be named, there ap])ear aS the party 
of tbe first part, Theodore Roosevelt, Acting Secretary of 
the Xavy of the United States of America, of «ige and re¬ 
siding in this city, I'epresenting the United States of Amer¬ 
ica and the Xavy Department of the United States, which 
re})i-esentation he will prove wlienever necessary; as the 
party of the second part, Lieutenant-Commander Virgil 
Baker, United States Xavy (Retired), who is of age, mar- 
lied with .Mrs. Stella May Baker, and a i*esidenl bf the City 
of San Juan, in the Island of Porto Rico. | 

I certify as to my ])ersonal knowledge of the Parties ap¬ 
pearing herein, and as to their status and residence. They 
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Rssiii'e me that tliey liavi* tlie I'n]: enjoyment of tlieir civil 
vii 4 -]i:s tou\‘t]u*r with th(‘ fi'ee mana,u''‘ment of tlieir ])rop- 
ei’tiis, and that th(*v ]ia\'(‘ the nc‘cessary li‘ii‘al cajiacity ffir 
tin’s Act, and th(‘y have*, in my judgment, such cajiacity, and 
the party of the first ])art states: 

First. That th(‘ Xa\'y l)(‘])ai'tm(‘nt of thelTiited Stat(‘s of 
America is actually tin* Ownm* and In Foss(‘ssi()n Of th(‘ 
followinu-tract of land situat(‘d in the Island of Porto Kico: 
Trae^ of Land known as the San Oeronimo Xaval liesin’va- 
tion and honiuh'd as follows: On the Xorth by the S(‘a: on 
th(‘ Fast by th(‘ small inl(*t known as the La 11:11 na : on the 

South bv the San Antonio (’hannel; and on tin* \\\*st bv 

• • 

ti*acts of land bc'lonu'in.u* to the* P(*o})le of Poi'to Kieo, and 
by a tract of land b(‘loniiinu’ to the Tn‘asurv I)(‘|)artm(*nt 

of th(‘ Fiiited States, and bv tlu* .Militarv Reservation of 

« • 

San Juan, Porto Rico. Said 'I'ract of Land, the San 
(bu'onimo .Xaval Resei'vatioii, is d(‘sci‘ib(‘d by met(‘S and 
bounds as follows: Ben'inninu-:it .Moiiuimnit number (‘iii’litv- 
four (S4) on tlu* Military Road as shown on tlu‘ .Military 
(’hart of th(‘ .Military Res(*rvation of San Juan, Porto Rico, 
and (‘Xteiidiiiii- north tweiitythree d(‘i»;r(‘es tweiityniin* min¬ 
utes oast (X. -2!)' F.) six hundred thirtythr(‘e (bJJ) feet 

to .Monnnunit number ei:^iitythr(‘(‘ (SJ) : thence con- 
bl tinuinn- north twinitvthree deu,‘r(H‘s twentvnine 
minutes i‘ast (X. S) F.) three* hundr(‘d ninety- 
seven (J!)7) feet to the Sea to point numb(*r (‘iuhtyn.ine 
(8J) • th(‘nc(‘ easterly alonii: the Sea to point number ninety 
(JO) on tin* rocks in front of the old Fort San (Jeronimo; 
thence* south thirty(*ii>ht deiirees twentynine minutes west 
(S. W.) tw(*lv(* hundn‘d forty (1,240) feet across the 

Lai;'una to point iiumbeu* nin(*tyon(* (01) on tin* corner of 
the old Fort San Antonio: tlK*nce south sixtysix de*u,-rees 
tweiitvniiK* minutes west (S. ()()^-2J' AV.) thr(*(* hundred 
thirtysev(*n (J.’m) ft*et to point numb(*r nin(*tytwo (02) on 
the northern abutm(*nt of tin* railroad bridii’e: tlu'iice north 
seventvsev(‘n deii'rec*s live* minute's W(*st (X". W .) si.x 

hundred seveiitysix and five-t(*nths (GTO.b) tb'c't aloni»- the 
San Antonio (’lianm*! to ])oint number uinetythree (OJ) on 
the bulkhead liiu* of San .Vntonio (’haniu*l: tlu'iice north 
tweiitythree deirrees twentynine minutes east (X. 2:>°-20' 
K.) nine liundred sixty two and five-tenths (0()2.b) feet to 
monument number eii^htyfour (S4), the ])oint of beginning-. 
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Title. 


Second, That said tract ot* land, the San Gerohimo Naval 
Keservation, was acquired by the Navy Department of the 
United States by transfer from tlio War Department of the 
United States ])v an Order dated December tifteenth, nine- 
teen hundred and nineteen, signed ])y Benedict Crowell, 
Actings Secretary of War, said Order having been issued 
under authority of Congress as contained in thei Naval Ap¬ 
propriation Act approved by the President of Ithe United 
States on July 11,1919, said transfer having been re(iuested 
bv the Secretarv of the Navv in his letter dated October 

• i 

twentvsecond, nineteen hundred and nineteen. ■ 

_ ' ^ ^ i ^ 

Tb'ird, That said ti'act of land, the San Gerohimo Naval 
Reservation, is not affected by any othei* lease*,; lien, mort¬ 
gage, or other liability or (‘ncnml)ranc(‘ than the lease exe¬ 
cuted August twentvsixth, nin(*t(‘(‘n hnndivd ahd nineteen 
ill favor of the Party of the Sec'ond Part. ^ 

Fourth, That in tin* r(‘('or(ls (*xisting in the Navy De])art- 
meiit of the United State's at Washingteni, D. (Ll it ap])eairs 
that on August twentysixtli, nine'tee'ii hnnelre*dl anel nine¬ 
teen, there was e*xe‘(*nt(‘d uiieh'r the* se‘al of the*! Navy De¬ 
partment by the Acting Secre'taiy e)f the* Navy in favor of 
the said Lieute*nant-Ce)mnian(le*r Virgil P>ake*r. tl. S. Navy 
(Keiireel), a lease* e)f a site* of lanel not e)tlie‘rwise re:*(juired 
for Naval ])ur])oses within saiel San Ge*re)nimo Naval Res- 
ervatiein feir certain e*e)nsiel(‘i'ations as state'el ini saiel lease, 
anel in recognition e)f se*rvie‘(‘s re*nel(*i-(*el l)y liimiin the war 
with the Ge*rnian Empire anel in eitliei* wars; anil there ap¬ 
pears in and as a ])art e)f said le*ase the following clause 
and stipulation: “This lease is made ])e*ndinig ceimplete 
transfer by Ceingress of title* te) the lesse*e, which transfer 
meets the a])proval of the Navy Department.” I 

Fifth, That in the ]b‘ce)rels e*xisting in the Navy Depart¬ 
ment of tlie United States at Washingte)?;, D. C.J and in the 
Registry of Property at San Jnan, Poi-to Rie*e),iit appears 
also that on the sewenth elay eif June, nineteen hunelrenl and 
twentv, before the Notarv Don Ednarelo Acuilaj Avbar, at 
San Juan, Porte) Rico, the said Lieutenant-(A)mrnandcr AJr- 
gil Baker, U. S. Navy (Retire'd), anel his wife*. Stella ^fay 
Baker, executed a deed number twentyeight tihinsferring 


4—i596a 
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and cediiii*- to tlu* Unitod States <>t' Anicricn, r(*|)roseiited 
l)y tlie Secrtaiy ot* tlu* Xavv, (‘onipletc* and lei;'al title to a 
ti’act of land eoinposcMl of two adjoininin' ])ai*cels of 
eiirlit a(*n‘s and om* a(*r(‘, in the Island of Porto Kico, 
and a real, positive, and eontinnons (‘asemcnit on a 
surroundiniLi' eii’enlar ti'aet of land eoinposiul of two hundred 
seventynine (-7!)) aeivs to lx* used in the eonstlaietion and 
operation ol a distant-e<)ntrol I'adio station. Said ti’ansfer 

was made in eonsidto'ation of tin* sinni!"_r hv tin* S(‘eretarv 

* • » 

oft) le Xavv ot tin* Add(‘ndnni dat(*d l)(*e(‘ml)(*i‘ fift(*en, nine¬ 
teen liundi’(‘d and nin(*t(*en, to tin* leas(* (*xeent(‘d Auii'ust 
twentysixth, ninet(‘en Imndri'd and ninet(‘en, in favor of the 
said Li(‘ut(*nant-Ponnnand(*i' Vii-^il Paker, P. S. Xavv (Ke- 
tiredi), of a site* of land within sai<l Sa)' (lei'onimo Xaval 
Kes(‘rvation: and in ('onsid(*iT»tion of eoin])let(‘ transfer to 
liim, as ])rovidt‘d iii said leas<*. of full and eom])let(* title* to 
said site of land a.nd to sneh addition?\l adjae(*nt land as 

the S(*er(‘tai’v of tin* Xavv nia\’ eonsi(h*r n(*e(*ssarv and 

• • • • 

j)rop(*r in ord(*i’ to pi'ovidi* a riuht of way tln*i*c‘to and to 
])rov!d(* for tin* proper sanitation of tin* adjae(*nt land, ])ro- 
vided the Pon.i;r(*ss should anthori/n* sn.-h ti*ansfe*i* of title. 
Under the fore*i»*oinn- sti])nlations and conditions said trans¬ 
fer of title* anel e*ase*ine*nts was ae*e*e*])le*el hy the* Se*e'retary of 
the Xavv in he*half e)f the* rnite*el State's e»f .\nn‘riea on the 
nineteenth elav e)f Aimnst, ninet(‘e*n hninlre'el anel twe*ntv, at 
Washiicule)!!, I). U., Ix'fore* W’illiam P>. Ure>we!l, a Xotary- 
Public in and fe)r the* l.)istrie-t e>f (’olnnihia. 


Therefore*, In ae-e-orelanee with what lias lK*(*n sti])nlate*el 
and agreeel te), a.s he‘r(*iiil)<*l’ore slate*d. in the* h*ase e*xe*e'nte*el 
Aimust twentvsixth, nine*te*en hnneli'e*el anel nine‘le*e*n, hv the 

Secretarv of tin* Xavv in favoi* e)f the* said I/n‘nte‘nant-('e)m- 

• • 

mander Viruil leaker, U. S. Xavv (Itctii'e'el), anel in ae*ee)rel- 
ance with what was stipnlate'el as a e*onside‘ration in the 

deed number twe*ntve*iiiht e‘X(*e-nteel on tin* S(‘Ve*nth elav of 

• * ^ • 

June, ninete*e‘n hnnelre*d anel twe'iitv, bv tin* saiel Lieutenant- 
Commanele*r Viri^il l>ake*i*. U. S. Xavv (l\e*tire*el), and his 
wife, Stella .Mav I>ake‘i-, ti'ansfe*rrinii- to the* Unit(*el State's 
of America certain lainls in tin* Islainl e)f Pe)rte) Rice) as 
a site for a elistant-ce)ntre)l raelie) statie)n: anel the Ihirties 
appearing* herein having mutually agre*eel thereto: 
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Lease. 


The Secretary oi* the Xavy, re])reseiitin^ the United 
States of America and the X"avy l)ei)artment, hnd havini>‘ 
been duly antlioi'ized ])y the U()ni;i'(‘ss under tlie iprovisions 
of Section 5 of the Xaval A])])i’o])riation Act at)])i‘oved by 
the President of tlie lhiit(‘d States on duly 12, does 

liereby lease to the said Lientenant-Commander Virgil 
Baker, U. S. Xavy (Krtired), and his lunrs aiid assigns, 
for a period of nine hnndred ninetynine (!)!)!)) years from 
the date heivof, foi* siieli use and im])rovc*nu‘nt aS tlu‘y may 
deem pro|)er, the following-dcsci'ilu'd sit(‘ of lan(l,Avith right 
of way thereto, which site of land is not otluo'wisc* recpiired 
for Xaval i)nr])oses and is l()('at(‘(l in tin* San; (Jeronimo 
N^aval Keservation in th(‘ Island of Porto IJico. ; 

Site of land l)onndcd on tli(‘ noilh by th(‘ s|ea, on tlie 
east ])y th(‘ small inU‘t known as tin* J^agnna, oh tin* south 
bv tlie main Xaval l^(‘sc‘rvation from which shid site is 
segregated, and on th(‘ wi‘st by a tract of landi Ixhonging 
to the Tr(*asnry l)t‘])ai*tin(*nt of iIk' United States and by 
the Military H(‘servation oT San Juan, Uorto IUk'o. Said 
site of land is d(‘sci'ibed by nnhes and bounds as follows: 
Beginniing at ])oint numbei'(‘ighlythree (S.*!) on th(* W(‘stern 
boundarv line of tin* San (J(*roidnio Xaval Res<‘i‘vation, 
which ])oint is th(‘ same as th(‘ ])oint numbei’ (hglitythi'ce 
(83) shown on the Military (’hart of th(‘ Military l\(‘S(‘rva- 
tion of San Juan, Porto Pico; theiK'e north twiuity- 
53 three dei»'rees Iwinilvnine minut(‘s (‘ast (X. 2.‘U-30^ 
K.) thi’ee hundr(‘d nin(‘tyseven (‘IP”) f<M*|t, more* or 
less, to the sea to a ])oint nuinlxu* eightyniiu* (SP) at tin* 
line of lower h)w water; theiici* (‘ast(‘rly along tin* r(‘(*f 
line of low(‘r low watcu* to jioinl niimlxu* idiudy (PO), tin* 
most eastc'rly ])oint on the rocks immedia1<*ly i|n front of 
the old Fort San (J(‘ronimo; th(*nc(‘ south liftytwo d(‘gr(H‘s' 
hftyfour minutes w(‘st (S. 52''-54-' W.) six lupidi-(‘d tmi 
(610) feet, more or less, to tlu' ])oint numlxu* |nin(‘tyfour 
(94) in the Laguna: tlunice north sixty (h'grcx'js foidyfive 
minutes west (X. 60^-4.)^ V.) six hundrcxl s(‘venty (6/0) 
feet, more or l(‘ss, to the ])oint niimlxu- eightysix (86) at 
the corner of the wall of the old ])olverin; thpnee north 
sixty degrees forty-five minutes west (X. 60^-45' V .) three 
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luindred fifty (.’>;■)()) to tli(‘ point miniixo’ (‘iiA-htyfive 

(85) on the western ])ouiulary liin* of the San (leronimo 
Naval Keservation: tlunici* north t W(‘ntytlir(‘e (lee,rees 
twentynine minutes (‘ust (X. 25 -2t)' 10.) thi'e(‘ hundred 
seventytwo (572) f(*(*t alon.u' said houiulary line to ])(dnt 
number eii»-htylhre(* (S.'l) the ])oint of l)(\e:innini^. 

The lease of tlie abox’e-descnubed site of land in the 
San Geronimo Naval Kesej'vation is niad(‘ in consideration 
of the transfer, by the saiil Lieutenant-CAunmander Virgil 
Baker, U. S. Navy (Retired), and his wife, Stella May 
Baker, to the Unit(‘d States of America, re])r('si‘nted by the 
Secretarv of the Navv. of a tract of land and (‘as(‘ments for 

*7 

a distant-conti'ol radio station in Rorto l\ico, as described 
in the deed number twenty-eight (‘X(*cuted on the s(‘V(‘nth 
day of June, ninetc‘en hundred and twenty, at San Juan, 
l\)rto Rico, before the Notarv Don 10duai*do Acuna Avbar; 
and in furtlun* consideration of the payment this date 
to the United States of America of the sum of oiu* ilollar 
($1.00) by th(‘ said Li(‘ut(‘nant-(’ommander Virgil Bak(‘r, 
U. S. Navy (R(‘tired): an«l in ri'cognition of servic(‘s ren¬ 
dered by him in tin* war .igainst tin* Goi'inan Umpii‘e and 
in other wars: and in recognition of valuabh‘ stM'vices ren¬ 
dered bv him in .Mav. nin(‘t(‘en hundred and tW(‘ntv, while 
not on active dutv, which services aided matci-iallv in sav- 
ing the U. S. Army Tra]!s))ort Northern Racilic then 
stranded in a dangei-ous position on a r(‘ef otT the Isbuid 
of Porto Rico. 

In accordance with the <h‘siiv of tlu' Partv of the F^irst 
Part this lease is granted in lieu of tin* (’om])lett‘ transfer 
of title provided for in ])i*c‘vious agrc'enients luu’einlxJ'ore 
mentioned, and is accepted by the Party ot‘ the Second f'art 
in complete and entii‘e satisfaction of all such ])revious 
agreements. It is also mutually uiuhu'stood and agreed 
that this lease is not revocable e.\ce])t by mutual agnnunent 
of both Parties, but that the Navy I)e])artment shall rcdain 
title to said site of land and, in accordance with the ])rovi- 
sions of the Act of Uongress authorizing the grant of this 
lease, it is mutuallv understood and agreed that th(‘ Navv 
Department shall have, in time of war or national emer- 
genev, if necessarv, free and unlimited use, without cost, 
of the site of land herein leased. 
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The improvemeiils that the Lhirly of the Sbcoiid Part 
guarantees to make in and upon said leased sjite of land 

include: the construetion of a two-storv concretb residence 

% 

on the site of the old Fort San (leroiiimo of a size suitable 
for a home for his family, \vhi(‘h consists of hjs wife and 
six children; the construction of a one-storv concrete house 
for garage and servant (piarters; the tilling of the tide¬ 
water section of the Laguna within the site to a level of 
at least two feet above high water and the construction of 
a boat-house thereon; the hlling of all the low rriarshv land 
which com])rises a large })art of the site, i 
54 Both Parties have read and are well iacipiainted 

with all the terms and conditions of this; lease, and 
accept same in the form in which it reads, asjsame is in 
accordance with what tlu‘y haw* covenaiit(‘d. I 

Thus it is stated befoi'e Pickcuis Xeagle aiul De Witt 
Talmage Baker acting as witnesses, of age, | personally 
known to me, who are present in this act and; who state 
that their residence is at Washington, D. C. I 

This Document, having been read by the Jliuthorizing 
Ihirties and Witnesses, is ratified by the Parti(‘s|and signed 
before me bv all, to which 1, the Xotarv, herebv cbrtifv. 

TIIK I Xl'rKD STATHS OF A-XIFKICA, 
BvTIIKODORK H008KVKLT, ^ 

* - » 4 

yls A ci'(})(/ Seer ('far if of ///c A|ar//, 
Ucpri'Ta'iitiiK) ihc rnitvd Sfatvs of Aiuvrlca. 
VIRGIL lUKER, 

Ltenfcnant-CoiiiinaiKfcr, U. S. Xanf {Ih'tlred). 

I 

PICKEXS XEAGLE, | 

Actbiff Solicltcfr, as to Thcifdoio', Iioijsciddf, 

Acting Sccrcfarg of the Nacg. \ 

i 

J. G. I 

Witness: I 

DeWitt talmage baker. I 


WM. B. CROWELL; [seal.] 
Nofarg-Public. 


(My commission expires ^larch —, 1923.) 


I 
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Anioii(I(*(I AiiiS\V(‘r of J. Iiayinond .McCarl, (Comptroller 

(Jeneral of the United States. 

Fil(‘d December 17, l!)2b. 

I*- •'* » * # 


Tin* <b‘f(‘ndant, d. Raymond Mc( 'arl, (Com])troll(‘r (leneral 

of tin* United States, bv leave of (’onrt dnlv ol)tained for 

• • 

amendnuMit to liis r(‘tni'n to tlie rnl(‘ and amendment to his 
answer to tiie bill of com})laint, says: 

1. Fnrtli(‘r aiiswerinii- para.ura))li 5 of tlu‘ l>ill of com¬ 
plaint, this (h‘fendant avers that the equity proce(*din.i»’ pend¬ 
ing* in th(‘ District (’onrt foi’ the Disti*i<*t <>f Forto Ri(‘o 
a.u'ainst Virgil Daker and Sl(‘lla .May Ihdan-, his wif(‘, was 
submitted to said couid, a.raued bv counsel and bv an 
opinion (ih'd Xoveiuber ]l>2b. a copy of which is attached 
Inu'eto as Fxhibit “ F,*'1 lu* said Disti'ict Uoui’t held that the 

l>l)b-veai* lease* of .lulv 17), lirjl, had b(‘en obtained 

• • 

7).") by this' plaiiiliff tliiaumh decent aiiel frauel eui the' 
Unit(“el States: that saiel hnase was unauthe)ri/.ed by 
law: that it Was withe)ut aele‘e|uate* eeuisieh'ration to the,* 
Unite‘el State'S': and dire‘e*t‘eel the* enlei*inii' e>f a de“e*i’(‘e‘ can- 
ce'llinii' the* se) calh*d le*ase*. lu e-euicluelin^' the* opinion the; 
f’ourt said: 

“ Xol wit hstaneliiiLi’ the* u‘re*al le'iiiith of this opinion, we. 
e)])se‘i‘Ve* that We* have* saiel neethini:' re*yai‘elin,u’ the* e*viele*nc(* 
that she)ws that the* ele*fe*nelant. whe*n he* e‘nte*i-e*el as a volun- 
te*e‘r in the* .Army elurini:' the* Spanish-.\me*rie'an War, or 
whe*n se>lie*it inu’aelniissieeii iute) the* Xaval Ae*a«lemy, re])orted 
false*lv as te) his an’e*: that he se)lie'ite*el anel obtaine*el, without 
any cost een his part, e‘e*rt ifu-ates fre>m the* Iie*.iiist rai’ e)f ])ro])- 
e*i-ty e*e)Ue*e*riiinLi‘ the* laiiels at Leeiza, whe*u he* she)ulel have 
})aiel fe»r tiie*m as :iny e)the*r jerivate* e'itize*n, pre*se*ntin.u' him- 
se*If ill the* l\e*.uistry in sue*li a nianiie*]’ as tee irive* the* im])res- 
sieui that he* was ae-tiiiii' in his eeftieial e*a])ae*ity anel fe)i- the 
be'iietit e)f the* (ie)Ve‘rnnie*nt ; that in a similar manne*i- he ob- 
taine*el alse) fe)r his se*r\ ice* in e*e>une*e*tieui with the San (leron- 
ime) lands the* aiel e)f ])rise)ne*rs in the* Insular ])enite*ntiary, 
anel of the true*ks of the Xational (Jnarel e)f Forto lUco: that 
he ]H*e*e*ive*el at the same time two salaries from different do- 
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partmeiUs of the same (lovcM-iirnont, and that although liv¬ 
ing at San Geronimo, he elaimed rent whenever called to 

j * * ^ ^ ^ J ^ • 

active service. 

!2. Further answering this (lelendaiit says that because of 
the deceit and fraud found by the District (\iurt for the 
District of Porto Rico in its aforesaid o])iiiion filed Novem¬ 
ber ‘J, lD‘2b, to liave becui ])racticed liy the ])laiutiff on the 
United States in olitaining tlie aror(*said so-callbd 999-vear 
lease of June 15, 1921, and in claiming rental allowance of 
$1,‘>83.‘>J when he is in fact occup/rJ public Quarters in 
Fort San Geronirno, and in claiming salary of 357.88 as 
Uivilian lns])ector of Hulls, Department of ! Commerce, 
when he was on activ(‘ dutv as an officer of the Navv, there 
is no etjuity in the bill of complaint. | 

i 

J. RAYMOND Mct^ARL, 

Com j)t roller (leitrral of I he liilhol Slales^ I)\efe,n(lant. 

PFVTON GORDON,! 

Culled Sidles Allofu(‘!Jy 
LFO A. ROVFR, | 

Assl. Culled Sidles Allorueij; 

O. R. McGUIRF, i 

Allorueifs for I)efe)tdanls. 

I 

i 

56 In the District (^)urt of the United States for Porto 

Rico. ^ 

( 

! 

F(iuity. No. 1300. I 

I 

United Statks ok A.mkimca, Com])lainant; Tiie| People of 

Porto Rico, Intervener, | 


ViRGii. Bakei: and Siki.i.a .May Baker, Defendants. 

j 

John L. Gay, 13s(j., I niti‘d States Attorney, and John A. 
Smith, Major, Unit(Ml State's Army, Attorneys for the (.'Om- 
plainant. i 

J. A. B(‘verley, Fs(j., .\ssistanl Attorney General of Porto 
Rico, Attorney for the Intervener. i 

(). B. Frazer, Fsej., Attorney for the Defendants. 
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0 IJiKum. 

Del Toiro, J.; 

Tills is a suiit in iMiuity hroiiiilit hy the rnit(‘(l States ot 
^Xnieric'a ai^ainst \ l>aker ainl Ills \vit(*, Stella ^la} 

Baki*r, praviii^' for llu* (‘aiieellation ot R so-called contract 
of I(‘as(‘ for a tmn of DIM) yoars I'litioHMl into hy the parties 
on July 15, lJ-1. Tlu‘ (lovcrnnicnt of I^)rto Rico tiled a 
I>ill as Intervenei*. 

After th(' complaint had lu'iui lih‘d the defendants raised 
several <jU(‘stions on doinuri’m* which were dis])osed of hy 
an ord(‘i’ and an o])inion of Xovennher J he issue 

IxMii.ii* duly joined, tlu‘ trial was hc^iiun on .May 10, 1026, and 
cikUmI on Jun(‘ 10. 1026. Tin* ])artics wmv L^iven amiile 
()])})oi*tunity to tih* hi'icfs and tlu^ c'ase was (inally suhinitted 
at tlu‘ end of the month of .Xu.uust, 1026. 

I have r(‘ad for tin* si'cond tinu* and studied carefully the 
])leadiu.iis. th(‘ (‘vidiuiei* and th(* hriels, and the 0])in- 
57 ion that I form<‘d at thi* clos(* of tin* ti'ial has become 
lix(‘d and clariiie(l in such a mauuer in my mind and 
in my consei^uicc* that I can see only oik‘ solution compati- 
hle with justice*, that is to sustain the* l)ill of (’omplaint. 

In my jud.nim‘nt the ph‘adiniis and the (‘vide^nce show 
that the (k‘l\‘ndant. a r(‘tired oflicer of the Tnited States 
Xavv, eame to the (’itv of San Juan about the vear 1015 
under a]>])(untment hy tin* Dejiartment of (’onmierce as 
Local Ins])ector of Hulls. While holding* that ])Osition 
shortly hefon* tiu* Lnitc'd States hecanu* involved in the 
(Ireat War, he sent a cahh‘Ln*am to the Xavy Department, 
which read: 

“I reepu'st to he plac(‘d on wai* slate* fe)r mobilization for 
duty in e*hai\i 4 (* of Xhival Radio Statie)U, San Juan, Ik)rto 
Rico, and for sue-h othe*r duty as the* I)e*partment may re- 
(pure. 

Afte*!* a ])]’<*liminary r(*])ly, on April 5, liflT, the De*])artment 
e)rde*r(‘d the* d(*fendant to report “immediately for eluty in 
charue of the* Radio Station, Sjui Juan, Roilo IHco." lie 
eliel se), anel at the* same time continue*d he)ldini:: the position 
of Local Inspector of Hulls. 

L])on takinir charu-e e)f the station, which was and is situ¬ 
ated on a tract ol land of several acre's helonu'iiiij to the 
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military reservation and transferred temporayily for that 
purpose by the War Department to the Xavy pepartment, 
the defendant, with liis family, moved into a house situated 
within the said station grounds. j 

On May 11, 1917, the defendant sent the f()ll<)wini>- radio- 
<>:ram to the Xavy Department: | 

I 

“Request tliat War Department he re()uested to turn 
over to this radio station tlie (piarters at San (Jeronimo, 
Post of San Juan, for use of additional personnel and ma¬ 
rines reipiested for this radio station. These qnai'ters are 

close to radio station and are vacant and ai'e n'eeessarv for 

« 

additional personnel.” 

This messai;e bore the followin<»' note: “Govt.:Rush Radio 
via 


7 > 


58 On the following,’ dav .Mav 12th, the Seei*etarv of 

the Xavy made the e()rres])ondiniL;' re(]|iest and on 
June 1st the Secretary of War answered: i 

J. 

“Referi'iim' to vour letter of .Mav 12, 11)17 " * re- 

questing that the (piarters at San (Jeronimo be;made avail¬ 
able for the (luarterini*- of the proposed .Marine i;ua]‘d for 
the Radio Station at San Juan, T have the honor to inform 
you that these (luarters will Ik‘ ])lae(Hl at the di.sposal of the 
Xavy Dejiartment, upon the undei-standiiii;- Ithat in the 
future the use of these (juarters revert to the War Deiiart- 
ment if found necessary.” 

The mariiK‘s arrived, but were not (inartered at San 
(leronimo. Th(‘y raised tents on the station ^irounds and 
lived there. Xo additional jiersonnel was lod«;(*d in the 
fort. It was the defendant himself who, in thelsame month 
of June, 1917, by his own order, which he did not communi¬ 
cate to Washiuiiton, moved with his family to; San (leron¬ 
imo, and thus was consummated the tirst step toward the 
so-called contract of lease sou.<;ht to be annulled by this suit 
and by virtue of which the defendant obtainedi for himself, 
his heirs and assi.u’iis the ])ossession and enjqyment, at a 
cost to him of less than five hundred dollai'sj, for in^arly 
ten centuries, of a tract of land of several acres situated 
within the limits of the City of San Juan, tlte capital of 
Porto Rico, and valued by e.xperts worthy of entire credit 
at more than a quarter of a million dollars. 


I 
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Consi(l(‘riiiLc the price which lias boon paid for lands situ- 
at(‘(I in the same zone of Puerta do Tievra; the value of 
lots in tli(‘ old city of San Jiian; that, with very few excep¬ 
tions, th(‘re is only fi'ee sjiace on the Island in the federal 
rt*s(,‘rvations oi* in tin* ])ro])erties of the Insular (Jovern- 
iniMit: th(‘ admirahh* situation of the lands granted to the 
(l(‘f(‘ndant fi-onlinii* on the sea and the lagoon and with direct 
outlet within the reservation itself to the highwav now 
called Ponce (h* L(‘on Aveiiiu* and near five bridges linking 
the Ish‘t of San duan with Santurce, which belongs to 
b!) th(‘ sann* mnnic'i])ality: and considering besides the 
histoi’ieal value of the fort of San (leronimo included 
within th(* ('oiu'cssion (Ilistoi*ia (Jeogratica, (hvil y Xatural 
(I(‘ la Isla d«‘ San dnan Pautista de Puerto Rico, ])or Fray 
Inigo Abbad y Lasiei*ra, anotada y continnada j)or Jose 
Julian Acosta y Falbo, PmuJo Kico, ISbb, ])aginas 1S(> a 
210). and the conditions of the contract of July 15, 1921, 
the valiH* of said conti'act could not be fixed at less than 
half a million dollai's. The condition for its use by the Xavy 
I)(‘]>artment in wai* times (u* national emergency, if 
sani. being a mattcu' of a government of the traditions 
of tlu‘ Am«‘riean (Jovcu'nnKuit, and taking into consideration 
the vast ]>i'op(*i-li(‘s it has in the Island, does not amount to 
much. After all, it is more than neutralized bv the ox- 
ti-aordinary pi-ivil(‘g(‘, of an immediate value, of the non- 
])ayment of tax(‘s which permits, if taken at the present 
i‘ati‘ of tax(‘s op i-(*al ])i-o])erty, the saving of more than 
twiuitv times tlK‘ total value of the lands during the life 
of th(‘ cont ract. 

K(‘garding tln‘ (‘Xact area of the land granted to the de- 
P'udant, witness l\obert P. Mui-den, for the complainant, 
tixt‘d it, caleiilated by the ])lanimeter, at 19.JJ acres, of 
which 5.27 aci*(‘s wtu’e on the Laguna Bav: and witness 
Allen Hoar, f(u* tlu' (hd'eiidant, calculated it at 18.142 acres, 
of which 5.S()4 acinus ai’e on the Laguna Bav. Be this as it 
may, omitting the section on the Tjaguna Bay, to which we 
shall r(‘f(‘r when W(‘ speak of the intervention of the ])eo])le 
of Poi'to ILco, this suit involves a tract of solid land of 
more than fifty thousand s(}uare meters. 

Pei‘ha])s it may se(*m too severe to characterize as fraudu¬ 
lent this first act, which, if standing alone, might be .sus- 
cei)tible of another interpretation. 'When one begins to 
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study this matter the presumption of honesty which ac¬ 
companies human transactions and is iin fact very 

60 strong in this case because of tiie prestige of the per¬ 
sons partici])ating therein, conscience rcipels the idea 

of a fraud. But wlien the cliaiicellor has gone deeply into 
it and everv document and word has ])een studied and ana- 
lyzed, such a conviction takes ])ossessi<)u of liiis conscience 
regarding at least the acts of the defendant that it is im¬ 
possible to I'each another conclusion. What I is tlnm sur¬ 
prising is how the defendant could arrive at ilns objective 
without disclosing his ival intent ion. 'The kev to that can 
be seen in this same first act. Wai* had begun. Work and 
worries had b(‘conie intensified in W'ashingtonj Porto J?ico 
is a long distance awav. 'file d(‘fen(lant was ini fact the oulv 
head of the activitii's of tin* Xavy in this islaiKjl. Ik* had to 
and did ins])ire (Uitire confidcniee. I k‘ scnit ‘‘ rusli' ■ messages 
by radio and ask(‘(l tiiat “vacant (iuai’t(M's tliaj are close to 
the Station be rtMjuested for use of additional ]i(*i‘sonnel and 
marines reciiiested for tlii‘ station that have! Ixhmi phuxxl 
under his conti’ol." AVhat otlun* iin]»r(‘ssion k'ould siuai a 
message produce than that of a faithful sei*vdnt who foi'e- 
saw everything and who had tin* ca])ability and the emu’gv 
of adopting and suggc'sfing th(‘ ad(M|uale mdans;^ What 
other attitude could it be (‘xp(‘et(*d that Washington would 
assume than to agi‘(‘e to tin* i-(*(jn(‘st foi* tin* biuKdit of the 
service? And yet that logical deduction waS fals(‘. ’^fhe 
real reason for tin* action of tin* dcdTndant, k) s(‘cure for 
his residemee the hous(‘ in tin* foi-t, did not ari:S(‘ out of tin; 
radio, and i*emained hiddtni in his mind; but it \k'as achieved. 

After he had niov(*d with Ids family to Saji (l(*ronimo, 
“one of th(‘ (piaintest, one of th(‘ most uniipic* i’(‘si(.lences 
imaginable," as ex-Jiidge Hamilton said duiing tin? trial, 
what did the defendant do? Day aft(‘r day he had the op¬ 
portunity to a]){)reciate the splendid locationi, the advan¬ 
tages and the material value of tin* r(‘servation. In the 
testimony of Judg(‘ llandlton ar(‘ found tin* follow- 

61 ing words: “'Th(‘ site itself is not V(*hv available. 
The site, tlu' ])lac(* itself, is tin* ehoi('est Iphux? in San 

Juan. It is certainly the most uni(iu(‘. I lived there two 
years and we certainly would not have moved unless they 
had put us off. 


1 ? 
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It is risky to inquire into the consciences of human beings, 
])ut when their subsequent acts make manifest their hidden 
thouglits, the cliancellor can infer and speak firmly of their 
])revious intentions. And the later acts of the defendant 
lead to the conclusion that the idea not to leave San Geron- 
imo, l)nt to r(‘niain there somehow, arose in his mind, un- 
douihedly not in a detinite form then, but it did arise, pre¬ 
vious to September .‘>0, 1018. It should not be forgotten 
that the real ])osition of the defendant in the Xavy was that 
of a retired ollicer and that his intention, as e.xpressed in 
writing i)y himself, was to reside permanently in this Island. 

On the dat(‘ mentioned, acting for himself and without 
consulting- AVasliington, he addressed a letter to the ('Com¬ 
manding (u‘ni‘ral of the District of Porto Pico, containing 
the following ])aragraph: 


‘O. In order to ])rovide for the present and future needs 
of the Xavy at this ])lace your approval is requested for the 
transfer from the War I)e])artment to the Xavy De])art- 
ment of that section of the Army reservation here known as 
San (Jm-onimo * * * 


The (Commanding General re])lied on October 8, 1918, 
that “there is no objection from the military viewpoint to 
the transfer* desired,” and on October 9th, 1918, the defend¬ 
ant, (‘iK'losing a copy of that letter, wrote to the Secretary 
of the Xavv as follows: 

“1. If is rccowwauJcd that the approval of the 

War D(q)artm(*nt of the transfer to the Xavy of the section 
of the militarv reservation * * * i,f, obtained and that 

Conarf'ss be requested to pass the nrccssarp legislation to 
maJee the transfer pennanent 

A series of reasonings tending to show the advan- 
()*2 tages and the necessitv of the transfer followed. 

(Italics, as all others found in the course of this opin¬ 
ion, are volunteered.) 

Time ])ass(Hl and as the defendant received no answer, on 
X’ovemb(‘r 1(5, 1918, he wrote to the Secretarv of the Xavv 
as follows: 


“1. Information is re<|uested as to what action has been 
taken on the recommendation contained in above reference 
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and wliether or not the permanent transfer to the Xavy De¬ 
partment of that section of the Army Heservation liere will 
likely be accomplished. ! 

“2. In case the recommendations in the aboVe reference 

I 

are approved it is recommended that the final a'et 'ion aceom- 
plishing the transfer he expedited as much as possible^ as I 
understand that loeal interests are planning to get control 
of the section described, since the Anng has mi further use 
for itd^ ‘I 

I 

There follows a series of arguments stated in an energetic 
and persuasive manner in favor of the transfer^ 

After hearing the opinions of the Director of;Naval Com¬ 
munications and of the Bureau of Steam Miigiiiieering, the 
Department refused to approve the transfer and communi¬ 
cated its decision to the defendant on November 25, 1918. 
Therefore, the plans of tlie defendant wen^ frustrated for 
the moment. Ilis letters did not produce immediate effect 
as did his radiogram of ^lay 11, 1917. But tl^e defendant 
persisted. He allowed a few months to ela])se and on Feb¬ 
ruary 28, 1919, again wrote to the Department, j lie did not 
address his petition, as formerly, to the Secretary of the 
Navy, but to the Chief of Naval Operations, lie ])resented 
the case again in a convincing manner, beginning thus: 

‘‘1. Giving to the fact that the Sarg maij bc\dcpriced at 
any time of the use of the (piarters and the! section de¬ 
scribed, the inclosed ])a])ei‘s, inclosure (d) aiv refurncrl 
urging careful reconsideration.'' | 

i 

and ending: I 

“13. For the reasons stated, and in order to!])rovide for 
probable future needs of the Navy in San Juan, It is ur¬ 
gently requested that definite arrangements be made 
63 as soon as possible for the formal lease or jicrmanent 
transfer of San (leronimo quarters and o’eservatlon 
to the Navy. In order to expedite action by the AVar De¬ 
partment I am forwarding herewith the original endorse¬ 
ment, enclosure (c) of approval by the Commanding Gen¬ 
eral of the Army and also by the Commanding Officer of the 
Coast Artillery here.’’ i 

i 

_ I 

The defendant not only wrote the official letter referred 
to on February 28,1919, but also sent another letter to Com- 
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maiuK‘r AVoodwo'rtli. In llint lottcn- lip leave* to urge 

ifjjoit the jjrojjrr ofjiccrs the urffcuf uecessifg of the Xavg 
Di'partment fji-itiuf} eonijtlete control of San (Jeroninio 
Keservation, and from that letter the followini;- ])aragra])lis 
are (|iu)tt‘d: 

‘‘/ I,’j/oir of uothiiiff that u'oulft more eo}ngleieljf upset 
our u'ftrf: (uut orgau 'izution, or that leouhl (idil so uiaug diffi- 
eulfies to the generid ud in i ulsf rut ton of this station as 
u’oidd the fiiring up of San (ieromiuo in ease the A ring 
should suddenJjf decide that theg might need itX 

“For vonr eonlidontial information, whih* the (leneral 
M’onid 1 k‘ i»lad to'haw* ns taki* it now, there is great danger 
of the Arniji trahting it irhen the Porto Itieo Itegimeut re¬ 
turn fmm Panama, which will he in a few W(‘(‘ks, and if the 
Navy loses tin* opportunity of obtaining- this most desirable 
section noir. me iritt jir(dtablii uerer hare the Depart¬ 

ment consent again to otir takini;' it."' 

“I know that Porto l\ic*o is a small ])lat*t‘ and ])rol)al)ly 
doc's not (*nt(‘r very heartily into the ]>lans of th<‘ l)(*])art- 
ment Just now, hut I am most deeplg concerned iritli the 
(jenerat efjieiciieij of this District, and I L'lioir of nidhiiig 
that inadfl he more disastroiis to that than haring to (jire 
up the site ainl buddings at Sail (Icronimo. " 

“I wonhl he willing to yuarantee that, before tln’(*(‘ y(‘ars 
hav(‘ ])assed, the, undisputed possession of San (leroiiimo 
■iroiitd be irortli fiftu thousand dtdlars to the Xarif. and I 
eertainlg regarit this as one i list a nee mhere the De part nii'iit 
should be guided, to some e.rteiit at least, bg the opinion 
of the ojjh cr (O! the (f round. Pond it oms irould be mad(‘ such 
at the station bg our hanng to gire up San Peronimo that 
/ mould not care to remain on dutg here and be respoiisible 
for the eont ent ment and efficieneg of this station." 

“So what 1 want(‘d to ask you oi' Fa])tain Todd to ilo is to 
follow up this reromnuMidalion through St(‘am Fiijn-ineeriiii:: 
and ()])ei*ations and tlu* S(‘eretary*s ofliei*, and see that it 
gets /irompttif to' and through the Ilh//- Di'partment before 
the Penend here has a chance to change his mind." 

“In my o])inion formal l(*ase on tlu* ])ro])erty irould be 
the best fhiiiff to u'orl: for just nom u'ith a rieir to haring a 
pi^rmanent transfer made irhen it can propcrlg be brought 
before Congress." 
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64 And the defendant did more. In tlie following 
week on March 6, 1919, he sent to tlie De])artment a 
lengthy report on the following subject: “luiited States 
Naval Base in Porto Rico,” and in it he included the follow¬ 
ing paragraphs: i 

‘‘16. The City of San Juan, with its 70,000 population, 
five regular steamship lines, two cables, freight-handling 
facilities, two large foundries, and three well e(iuip])ed 
repair shops, and with its general commercial ;e(iui])ment, 
is only thirty miles distant by land or s(‘a routes: and would 
greatly facilitate the construction and o])(M-atioh of a base 
on the eastern coast * * * I 

t 

“17. In this connection, a small section of tlie Militarv 
Reservation of San Juan Is arallahir )unr for frausfcr to 
the Navy and can he had for the askiny. The hidleatlons 
are that in a few months it will not be so available and Its 
early aeqnisifIon for Naval j)nr/)(fses Is sfronyhi reeoni- 
■}nended. This section includes large l(‘V(‘l s])acej of several 
acres well-suited to the recpiirements of aii'-ci'aft;. Another 
part includes several hundred yai’ds of doel:h}() syae(‘ suit¬ 
able for submarines^ submarine-chasers, tuys [and othe-r 
small craft. This section is directly on the raili'(>ad leading 
to Fajardo, is centrally located witli refercaice to the busi¬ 
ness section, and would furnish an ex(*(‘llent sith for such 
storehouses, quarters, or offices as might become! n(‘c(‘ssary 
in San Juan.” 

j 

And that is not all. The defendant went ])eriSonally to 
Washington, leaving Porto Rico, according to hisiown testi¬ 
mony, on March 8th or 9th, 1919. lie went tojthe Office 
of Naval Communications, had a confercmce with (Vun- 
mander Woodworth, and on March 17, 1919, thejS(*eretary 
of the Navv addressed a letter to the S(‘cretar'y of War 

♦ r 

requesting his api)roval of the transfer. Tin* S(*i*i-(‘tary of 
War acceded and on the following dav a do('u‘nu*nt was 
signed which reads literally as follows: j 

“Whereas the Navy Department is desirous of having 
control in the Government's interest of a tracd of land at 
San Juan, Porto Rico, for the operation of a radio tele¬ 
graph station and for other Naval purposes, and 

“Whereas the tract known as San Geronimo within the 
San Juan Military Reservation is not now recpiired and in 
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all r()r(‘s<‘cal)l(‘ ])r()l)al)ility will not 1)o miuired for ^lilitary 
uses by the AVar l)e])artm<‘iit, said tract of San (Jeroniino is, 
liavinn' the juiblie int(‘rt‘sts in view, hereby leased to 
()5 the Xavy ])e|)artm(‘nt for a p(‘riod of niindy-nine 
y<‘ars for sneh ns(‘ and improvcunent in sueli man- 
nei’ as may be* d(‘enu‘d projxu' by tb(‘ Seeiudary of the Xavy; 
provid(‘d tliat tin* War I)e])artment shall at all times have 
such i*iuht of wav as mav 1 k‘ neeessarv in tlu‘ disendion of 
the Seeredary of War to admit of free ])assa!ne and eom- 
mnnieation at all times with any adjaecmt ])art of the San 
Juan Militarv Keservatioii.'’ 


Thus was eonsnmmat<‘d in Wasliin.i;ton tin* second step 
toward tin* so-eaIh*d conti'acd of h‘ase of duly lb, 11)21, for 
DD!) yeai's. On what did the l)(‘])artments act? ’’riiere is 
no doubt that they aeded on the i\‘presentations of the 
defendant. Wore these* i'e])r(‘S(‘ntations true* or false? In 
our o])inion tli(‘y we'ia* false, as wt* shall s(‘e. 

d'lu* def(‘ndant lH‘_uan by addr(*ssini;' his pt*tition to the 
Seci'e^tarv of tin* Xavv. 11 is recommendation reached 
Washiniiton, went t!iron,t;-h tin* i*(\<;nlar coni’se and the 
bnri‘ans that had knowh‘di!:(‘ and int(‘r<‘st were Inward and 
theii- opinions wc're* md'avoraleh*, so the? a])i)roval of the 
t ransf(“i-was eh*nie<l. ddn* Xavy l)(‘partm(‘nt had voluntarily 
abandon(‘d lands fronting- on San duaii Bay. It has its 
radio station instalh‘d witli sutrici(‘nt s])ac(‘ and moreover 
ownt*d the re‘S(‘rvation of San (l(‘ronimo for such use as 
had b(‘(‘n aIloW(‘d. In fact it needled nothiiii*' more. 

X'otwithstandiny these faeds and the* r(,‘al (‘Xpr(‘Ssion of 
the thouiiht and ])olicy of the* Xavy Department, the defend¬ 
ant ])eTsistt‘d. lb* did not addi‘(‘ss hims(‘If dir(*ctly, as be¬ 
fore*, te> the* S<*eretary. He* se*nt his eellieial ce)mmunicatiou 
te) the (’hie*f e)f Xaval ()])eratie)ns and at the same time his 
se*mi-onicial le*tte*r te) (\)mmanele*r Woodworth, anel the fol- 
lowiiii^' we*e*k he* se*nt his i;e*ne*ral re*pe)rt. Anel in case all 
that diel imt ])roelue*e* the elesire*el result, elue to the cii-cum- 
stance*s te) ])e* se*e*n later, he* went pe‘rse)nally te) AVashingdon, 
visit eel (b)mmaneler Woodworth and succeede‘d in convinc¬ 
ing him to suedi an e.xtent that without s(‘eing as before the 
written ret)orts of the bureaus, the signature of the Secre- 
tarv of the Xavy was secureel reeiuesting the transfer and 
the* Secretary of War agreed. 
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GG Tlio conduct of ('ommand(‘r Woodworthkind of the 
Secretary of tli(‘ Xavy ex])lains itself. The letters 
of the defendant were convincini**, and still moi^e convinc- 
in<;‘ must have been his personal presence. Tlib presence 
of the d(‘fendant in the l)e])artment must have produced 
the impression that h(‘ was an officer extremely zealous 
of his duty, who insisted, wrote, reasoned, struii’g’led and 
even travelled in oi-der to o])tain something- for the benefit 
of the Xavy and of the district under his direction. Why 
wait to investigate when the officer on the grohnd firmly 
recpiests tli(‘ Departimuit to l)e guided by his opinion and 
says that he knows notliing that would more Completely 
u})set his official work and organization, or that jwould add 
so many difficulties to the general administration of the 
radio station, or lliat would be more disastrous to the 
s(‘rvice than to give u]) the site and buildings at San 
Geronimo ^ ^ i 

Yet the truth, the plain truth, as revealed by the evi¬ 
dence, was that the grounds on which the radio station was 
and is situated were then and are still sufficient and that 
San Geronimo was only occu])ied as a residence by the de¬ 
fendant. All the difficultv, all the calamitv that could 
supervene if the War De])artment n(‘eded San Geronimo 
would have been that the deAuidant would have had to leave 
the fort and live in a ])rivate house, or in the small house 
which he occupied at the beginning in the same station, or 
in a tent. ' 

Furthermon* in a hdter written bv the Secretarv of the 

7 • I ♦ 

Xavy to the Secretary of War on .Mai-ch 17, 1919^ as a con¬ 
sequence of the written and verbal repi*esentations of the 
defendant, it was expressly stated that tin* cons^mt of the 
U. S. Commanding General in Poi-to Kico was obtained, and 
that letter was accompanied by the said consent iiiid in the 
same document of transfer it is said that San Geronimo 
“is not now and in all forese(‘able ])robability will not be 
required for Military uses by the War De]>artment.” 
G7 And the fact is that on March 7, 1919, before the de- 
f(*ndant left for Washington, in reply to a letter from 
him the Commanding General had r(‘quested that:the prop¬ 
erty be delivered on or about March 31, 1919. i 
During the trial the defendant testified that lib did not 
receive the re])ly and the re(iuest of the Commanding Gen- 


5—4596a 
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eral before leaviiin- for '\Vasliin<*:toii, and that on the con¬ 
trary he was under th(‘ ini])ression, l)y virtue of conversa¬ 
tions had witli liim, that he had not clianti-ed his mind. Tlie 
Commanding: Geiuu'al died ])efor(* tlie date of tli(‘ trial. 
The Court does not believe the t(‘stimony of the deftmdant, 
for it is contrarv to the actual facts. TTis l(‘tters show that 
he feared and ex])(‘ct(‘d such a chaniic* of miinl on tlu‘ ])art 
of the (\)mmandin.e: Ocnnu-al u])on the return of the troo])s 
from Panama, and the troo])s r(‘tu]*ned before* the defend¬ 
ant left, which he did by his own admission, on ^farch 8tii 
or 9th, for 'Washinelou, or at h‘ast one* oi* two days after 
the letter was writti‘n, both oflicm’s Ix'ine- rc'sidents of this 
citv of San Juan. 

If anything' (‘X]dains tin* huri*i(‘d trip of the d(‘fendant to 
AVashinu'ton, it is ])r(*cis(‘ly the chan.e’(* of attitude* on the 
part of the* Commanding- (}(‘nci’al. to wliich chane-(* the* de¬ 
fendant li'ave tin* extI'aordinai-y importance* re*ve*ale‘el by his 
letter to Ce)mmandei- AVe)e)elwe)i-ih. 

These* are* ne)t the* eenly false* !*e‘])re*se*ntatie)ns e)f the* ele*- 
fenelant te) seeaire* the* ti'ansfe*]- eef Mai'e'h IS, 1919. Others 
can be note*el by e-eunpai-iiie- his l(*1te‘i-s with the* facts, but 
the*se are* e*ne)U,Li-h fe>r the* ])ur])e>se*s e)f this e)])inie)n. 

What eliel the* ele‘fe*nelant ele> afte*]- he* hael iiielue*eel the Navy 
Department tee se‘e*ure* i;re*atcr e*e)nti-e)l e)f the* re*se‘i-vation ? 
He trienl te) e'larify the situatieeii by le*aviTiii- une)e'cupie*el anel 
withe)ut othe-ial use* the* he)use e)e*cu])ied by him in the 
68 fe)rt anel the* aeljae-cnt laiiels. In e)]-ele*r te) ineluce as 
he* eliel tin* Xavy te) ele*ciele* te) ]-e*ejue*st the ti'ansfe*!-. he* 
])raiseel the* aelmirabh* e‘e)nelitie»ns e)f San (ie*i-e)nime) unel 
ur<i-e*el the* al)se)lute*/// anel imme*eliate ne*cessity of the De¬ 
partment's ^•e*ttinii- e*enitl-e)l e)f it. The* tactics fe)llowe*el 
thereafter we‘re* eliffe*re*nt. I)e*fe)i-e* he* elise*le)se*el his inte*n- 
tion he se)u.i*ht te) have* (|uar1e*rs built at a e‘e*rtain ])lace* e)n 
the reservatie)!! inelie*ate*el by him fe)r the Disti’ict (^)mmuni- 
cation Su])e*rinte‘nele*nt, thus l(*avin.Li- fre*e* the* he)use* in the* 
fort which he* ele*se*i*i])e*el as in a ruine)us ce)nelitie)n, anel the 
aeljacent lands. 

To that e*nel, bn May t), P)19, he* wrote a letter to the Di¬ 
rector e)f Xaval Ce)mmunicatie)ns ce)ntainini*- the following 
paragraphs: 
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1 

“1. Allotments for tlie 'n)iwcdlatc construction of Of¬ 
ficers' (//uirfers urfjcttfltf jicedcd for the Distant Control 
Station are i‘e(iiieste(l as follows: i 

i 

“One set of ({uarters foi* Disti-iet (\)mmuniea-; 

tion Superintendent .j $7,000.00 

“One sniall(‘r s(‘t of (piarters for District ^ledi-! 

cal OfTicer or District Pav 01Ti('er. 5,500.00 

• i ' 

I 

Total.|$12,500.00 

“2. The two sets of <jnart(‘i-s requested are urgently 
uf'cdcfJ. ' 

“M. The District Communication Superintendent has 
IxHMi occupyiiii** as (juartiM-s an old wooden Spalii.sh build- 
in<»- which l)elon<>-('d to lh(‘ Ai’my. This building* is old, 
badly decayed, leaky and uiisantfary, and is iiCsuch poor 
condition as not to justify r(‘])airing* it, and it should he 
abandoned as a residence.'’ \ 

I 

I 

On IMay IM, 1919 the Dir(‘ctor of Naval Communications 
endorsed the let ten* to the Rui’eau of Yards and Docks, via 
Bureau of Steam Kng*ineering*, thus: “Forwarded, recom¬ 
mending* a})proval.’' The endorsement is signed: ‘‘E. B. 
Woodworth, By Direction.” | 

On May 20, 1919, the Bureau of Steam Engineering re- 
{jorted adversely. The last two })arag*raphs of the report 

are as follows: | 

09 “.‘h The Bureau understands that there! is located 

on the San Cei'onimo Itesei*vation, recently turned 
over to the Navy by the War Department, a cottage which 
is suitable for the use of the District Communication Super¬ 
intendent. I 

“4. It would appear, therefore, that by utiliziiig the cot¬ 
tage of the San (Jeronimo Heservation and remodelling the 
cottagt‘ now used as a barracks sufficient (luarters could be 
made available for all officers and enlisted ))ersoiinel with¬ 
out the necessity of constructing additional buildings.” 

On the following* dav the Director of Naval Communica- 
tions, E. B. Woodwoi*th, by direction, sent the said report 
to the defendant “for comment and return.” And the de¬ 
fendant, on May 50, 1919, accordingly made his rgport. In 

i 

I 

I 
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the communication wliicli it contains are the following para¬ 
graphs : 

“Referring to ])ai'. *2 of r(‘feronce (h) ami to ])ar. .3 of 
reference (a), there is an old frame hnilding, built in Span¬ 
ish times, on the San (b‘roniino Kesei'vation, and I am at 
])resent occu])ying the habitabh* ])art of it as (piarttn's. The 
condition of that bnilding is such that it will soon have to 
be abandoned or rebuilt. The building which is ])uilt partly 
on top of an old wall is (‘xtremely unsanitary and rat-in¬ 
fested. The metal roof is laisted through in places and 
leaks. The lH‘ams and floor ])lanking hav(‘ b(‘en coin])letely 
eaten through in })laces by tro])ical wood ants or have 
rott(‘d until they ai'e giving way in ])laces. The walls on 
which the house rests wtux* badly shakcni by the eartlnpiakc* 
a few months ago, and ])ai‘t of tin* stiaictunx which is di- 
rectlv over the sea, has caved in. d'o I’econstruct this ])uild- 
ing and its foundation walls would cost not less than 
$ 10 , 000 . 00 . 

“Considerable has alrcxidy Ihhmi sjauit on r(‘])airs on this 
building during th(‘ past two y(‘ai*s without ])ermanent 
benetit, and it would not b(‘ economy to atteint)t to re])air 
the building and it should b(‘ abandomul as a residence as 
soon as additional Olliccu’s' (piartiu's can lu* p]-ovid(‘d. I 
have spimt considei'abh* from my ptu'soual funds to make 
the building ttunporarily habitabh* and have (M)ntiniU‘d to 
occupy the building owing to the urgent necessity of my liv¬ 
ing as close as j)ossible to the Radio Station. 

“As there is no suitabh* s])acc‘ nmiaining on tlu‘ Radio 
Station })ro])ei*, it is ])i*oposi‘d to (‘r(*ct thesi‘ (juart(*rs on tin* 
high ground along the west shor(‘ of Laguna Rav as shown 
by the ])lots indicated on inclosure. As the prevailing 
winds are northeast, this is th(‘ cooh*st and ch*an(‘st sit(‘ 
available and is free from lli(*s and mos(iuito(.‘s. This site 
is the ])art of th(‘ San (bu-onimo Reservation mxirest the 

Radio Station and is conv(‘nientlv locatcul m*ar to the main 

• 

thoroughfai'c‘ (Military Road) and near to the trolley 
70 line. AVater, gas, electricity and tele])hone lines are 

immediatelv available. The Laguna Lav is a clean, 
deep bay on which the (piarters would fi*ont. There is 
am])le room foi; two additional sets of (piarters along the 
same shore in case it should be decided in the future to con¬ 
struct more (luarters." 
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On June 10, 1919, tlie Director of Naval Gommimica- 
tioiis, K. H. Woodworth, by direction, returned! tlie matter 
to tlie Hureau of Steam Engineering-, renewing- his previ¬ 
ous recommendation. : 

On June dO, 1919, the defendant seeing- that he received 
no reply, used llie radio and reciuested to be ihformed of 
the state in wliich this matter was, insisting that 

I 

“f//c.sc (juarfcrs arc urgcullij needed ou'inej f\() deeaifcd, 
leakjjy and nnsanifarjf cfjndifion of qnarfers non' occupied 
bp District Cfonmunication Superintoident and p'bicli must 
soon he abandoned * * *’- | 

On July 2, 1919, the Bureau of Stean Engineering again 
made an unfavoi-able re])ort, but the defendant,j relying- on 
the approval of the Director of Naval Oommunications, and 
noticing that time was i)assing-, did not wait longer, and at 
last, on duly 10, 1919, his hidden purpose, the real object 
of his activities, was disclosed in a written document ad¬ 
dressed to th(‘ Secretarv of the Navv, as follows!: 

‘‘1. Your approval is respectfully requested I of the in¬ 
closed lease on a small section of the Naval Resgi-vation at 
San Juan, Porto Kico, which section, in all proluibility, will 
never be recinired for Naval purposes, and of which I de¬ 
sire to have control in order to improve and to construct 
thereon a residence for my personal use. j 

*‘2. The greater ])art of the section of ground! desired is 
low and swampy and is a In-eeding ]dace for mos(juitoes. 
After a heavy rain a large part of the section is llooded and 
remains so for s(‘veral days. It would cost abouit $.‘>,()00.()() 
for grading and lilling and drainage in order tb ])ut that 
section in good sanitary condition. This I wouldiguarantee 
to do to the satisfaction of the Department. i 

“J. 1 would also guarantee to erect thereon a permanent 
concrete residence of api)roved ty])e of construction and 
costing not less than $10,000. 1 would reside in this resi¬ 

dence with my family, and dnring such residence, 1 would 
waive all claim to other (piarters or to commutation of 
quarters. i 

71 ‘‘4. This section is the part of the Navajl Reserva¬ 

tion most remote from the Naval Radio Sjtation and 
from San Juan, and is the least useful from a Naval point 
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of view, aiul I know of no Xa\ al ]•• :i‘j)ost* for which it could 
be used to advanta^x*, even after th(‘ considerable cost of 
putting it in good sanitary condition. 


i i: 


). Authority for the* construction of two sets of (Jovern- 
ment (piarters for Officers has already been reipu'sted and 
lias lieen ap])roved by the Director of Xaval (Communica¬ 
tions. This lease would not interfere with tlu‘ site s(‘lect(*(l 
for these two sets of (juarters, which site re(iuir(‘s but little 
grading and where there is more than amjile space* for live 
sets of Government (iuart(‘rs in case th(*y should be nec(‘s- 
sarv in the future. The last nu‘ntioned site is lU'arest tin* 
main highwav, the trollev line, and the Xaval Kadio Sta- 
tion. 

The Government (juarters whose* ceinstrue-tion has 
been a])])roveel will not 1 h‘ emough te) ])roviel(' (iuart(*rs for 
all the ()ffie*ers statie)ne*el at this Distinct (Cc*nte*r Station. 
So the resiele*nc(* which I ])i‘o])ose* to e*e)nstriie-t woulel ])re)- 
viele an aelelitional set of (piarters, at least while* I am e)n 
active elutv here. 

“7. Whether retained on active* eluty eir ne)t I intenel te) 
remain in Porte) Kie*e), anel shall always consieler mysi'lf 

available for endl te) active* elutv in e*ase* mv services are* 

• • 

needed. 

‘*S. It might pe)ssibly be e)f se)me* aelvantage* te) the Serv¬ 
ice to have living ne*ar the* Xaval l\e*se*rvatie)n a I\e*tii’e*el 
Officer whe) weinlel be at all time*s available* fe)r ae-tive elutv 
if neeeleel. Such was the* e*ase* e)n e)ur e*ntrv into the* war 

with Germanv.iat which time* I was the* e)nlv (Commissie)ne‘d 

• • 

Line Officer e)f the Xavv in Pe)rlo Kie'e). I was imme*eliat(*lv 

• « 

e)rdereel te) ae-tive* eluty anel was give*n e'harge* of all activ¬ 
ities e)t the Xavv e)n she)re* in Pe)rto l\ie*o. d'he*se* ine‘luele*el 
Xaval (Ce)mmunie'at ie)n, (’abh* t’e*nse)rship, Xaval Inte*Hi- 
ge*ne*e, Ke)Uting of A’e*sse*ls, anel Mail (Ce*nse)rship. 

‘‘b. In e*e)nsiele*ring my re*(juest fe)r this le‘ase* I re*(|Ue*st 
that e‘e)nsiele*ratie>n be* given alse) te) the* fae*t that I se*i-ve*el in 
the \ e)lunteer Ainnv elnring the* S])anish-Ame*rie'an anel 
Filipino Wars anel saw ae'tive* se‘i'vie*e in the Philip])ine*s. 
I was he)ne)ral)lv elischai-ge*el in Xe)Ve*mbe*r ISDI), bv re*ase)n 
of the muster out e)f the ]\e*gime*nt.'* 

On July 11th, the Ge)verne)r e)f the* Virgin Islanels en¬ 
dorsed the said petition as follows: 
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‘‘1. Forwarded, approved. 

“2. Ill view of the small probability of the heed of the 
entire reservation for Xaval ])nrposes, and in view of the 
evident advantai*'e to the Service wliieh would result from 
the g-ranting- of this lease, I recommend that th(? ixHpiest of 
Lieutenant-(\)mmander Baker be granted.” i 

I 

Some time passed and how the defeiidiuit insisted 
72 that the Xavy Department should obtain iui absolute 
title, as revealed in the tirst paragraph of his letter 
of October S, IDIS, may be judged from his letter of Au¬ 
gust lo, IP!!), addressed to the Director of X^aval Com¬ 
munications, the three iiaragraphs of which readhis follows: 

i 

‘‘1. The above-mentioned Iveservatioii was leased ‘March 

I 

18, IPIP, by the War Department to the Xavy Department. 
As shown by reference (b) the transfer was made by lease 
at that time, pending the conijilete transfer by| the Presi¬ 
dent. Action by the President was not practicable at that 
time, owing to his absence from Washington. j 

”2. As it was inteiukM at that time that the complete 
transfer of the Peservation to the Xavy Department should 
be made as soon as jiracticable, it is recommended that the 
Secretary of AVar now be imm[ nested to make the complete 
formal transfer of the title to this land to theiXavv De- 
partmeiit. i 

‘‘3. Authoritv for such transfer is given bvi reference 

(<•)• 


> 1 


Peference (r) was Paragra])h .3, Page 2, of Xaval Ap- 
])ro])riation Bill which had l)ec*n [)assed the niolith before 
and authoriz(*d tin* transfer of the nalure of the one recom- 

I 

meiKled bv the defendant. 

• I 

The inatt(‘r setuned to come to a standstill, the defend¬ 
ant went again to AVashington and while there on August 
25, IPIP, the Director of Xaval Communications endorsed 
his ])etiti()n as follows: ! 

“1. Forwarded. Fii‘st endorsement concurred in, pro¬ 

vided the ti'act of land in (piestion will not be required for 
the establishment of a distant control station.” I 

On the following day, August 2G, 1919, the Bureau of 
Steam Engineering said: ; 
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‘‘1. Forwarded. 

‘‘2. The tract of land referred to will not be reciuired 
in connection with the establishment of a distant control 
station at San Jnan or for other purposes in connection 
with this radio station. 

‘‘3. It is, therefore, recommended that, if there are no 
legal obstacles to such action, Lieutenant-Commander Baker 
])e permitted to erect on the land in (jiiestion one 
73 house for his ])ersonal use, or for that of his family, 
and that it be stipulated that the lease shall not bo 
transferred to anv others than his len'al heirs." 


And on the same day, August 2(), 191b, was consummated 
in 'Washingtondhe third ste]) toward tlu‘ obteiition of the so- 
called contract of h^ase for years of duly lo, 1921. The 
signed document reads as follows: 

“Whereas, Lieiitenant-Commamler Vii*gil Baker, V. S. 
Navy (retired), is desirous of having control of a small siti‘ 
of land on the San (bu-onimo Xaval l\(‘S(‘r\'ati(m at San 
Juan, Porto l|ico, for the ])urpose of eiwting a residence* 
thereon, for improving the* sanitary conditions of said site 
of land, and for making oth(‘r im])i‘oV(‘nients th(‘reon, all 
of which will be of bmielit to the eiitii'e Xaval J\ese‘rvation, 
and 

“Whereas, the b(‘low-(h‘sei‘ibe*(I tract of land on the* San 
(leronimo Xaval l\es(‘rvation is liot now i-e<juii‘c‘(l and in 
all foreseeable probability will m*vc‘r be* i-i‘(iuire*(l foi* (lov- 
ernment use: and having the* ])ubli(* inte*rt*sts in vie*w, and 
in consieleration of the sanitaiy and oth(*r im])rove‘nn-nts 
which the saiel Lie‘Utenant-Commaneh*r X’irgil Bake*r pi-o- 
poses to make,,and in consi(l(*ration e)f the* ])ayment by liim 
of a total rental e)f one* elollar {:^1.()()), and in re*cognition of 
services renelereel ])>* him in the* war with the Berman Lm- 
pire and in othei* wars anel e*X])e‘elitie)ns, saiel site of land, 
with right oi way thereto, is hereby le*ase‘el in ae'coi'dance 
with law, to the said Lie‘ute*nant-Commande‘r Vii'gil Bake*r, 
I'. S. Xavy (Ketire*d), and his he*irs for a ])e*]‘ioel of live (.")) 
years fre)m the elate hereof fe)r the* pu]'})ose above-me*ntie)neel 
and im])rovement in such manner as he* may ele*e*m ])rope*r. 
It is a conelition of this lease that it is non-transferable to 
others than the legal heirs of the lessee, and that, in time 
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of war only, the Xavy D.'oartmeiit sliall have, \vithout cost, 
full and free use of said site with all improveminits thereon. 

‘‘The aforesaid site of land is described and bounded as 
follows: Beg’inning’ at the i)oint Xo. 83 on ithe western 

l)oundarv line of the San (Jeronimo Xaval Heservation and 

* 

e.xteiiding- alonin* and outside the ocean shore line and around 
and outside of the walls and rocks of the did fort San 
(Jeronimo to its outer southwest corner on the Lai^una; 
thence from said outer southwest corner in a lstraii;’lit line 
Xo. 71° 4(i' \V. and outside of the old wall to the ])oint Xo. 
88 whei*e said line intersects the old wall; thence ninety 
(DO) feet S. 74° 40' AV. alon<;- the old wall and!moat to the 
ani>-Ie at ])oint Xo. 87; thenc(‘ ninety-nine (09) feet S. 7° 09' 
\V. aloni;- the old wall and moat to the corner of the wall at 
point Xo. 8(5; tluuice aloni;- the old moat in a .strai.i;’ht liiu* 
X. (50° 47)' AV. to a ])oint Xo. 87) on the west(‘rn boundary line 
of the San (Jeronimo Xaval i-Jeservation; thence X. 23° 29' 
H. aloni;* said boundary line to ])oint Xo*. 83, the; i)lace of be- 
e:inninL»:. i 

‘‘This lease is made ])endini;- com})lete transfer 
74 by (\)ni;r(‘ss of title to said site to th(‘ Ibssee, wiiich 
transfer meets the ai)proval of the Xavy Depart¬ 
ment. I 

“Sii^ned, seahnl and (h‘livei‘ed at Wasliiiii^toU, D. (k, this 
2()th day of Aui^'ust, A. D., 1919.” I 

i 

Wliat wei*e tli(‘ fals(‘ ri‘])resentations of the defendant in 
relation to this thii'd act.' 

We have* seen how lu‘ desci*ibes the house by lettei* and 
by radio as f/ddhf d(‘c<i}i(‘(l^ Icalcif (Utd ni/sau/f ar/f aud 'm 
such jXKjr c<utdif }(/it as ant ht jaslif// repair/j/f/ U aud u'hlch 
iHUsf he ahaiidnacd. \ 

Wbis that the truth' By no means. The house was not, 
nor is it in fact, a palac'c oi- (*ven a luxui'ious residence, but 
it had b(*en (X'cupied as a residen(H‘ by officers of the Army 
and by F(‘deral Jud.ues, and since 1917 it has been the con¬ 
tinuous residence of the d(‘fendant and his family. Its 
))r(‘sent condition, s(‘V(‘n y(‘ars after it was uri^-ently re- 
<iuested that other (piarters be constructed b(.‘cause of its 
ruinous condition can be seen from one of the photog-rax)hs 
introduced in evidence l)y the defendant himself. 
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Jiiduv llaniiltioii testified fullv a-‘out tlie condition of tlie 
house in (jiiestion and said tliat lu‘ had spent a i>'ood amount 
of money in repairini;- it. Tlie Xavv Department itself, on 
tin* r(‘eomm(‘ndations of the defendant, as he wrote to the 
('ommandin.u- (ieiu‘ral of the Distrief of Porto Kieo in his 
lettm of .May d, 1!)P), ma(h‘ ‘‘eonsidei'ahle ex])enditur(‘s for 
repair of tin* hous(‘, eonstruetion of a eonercte boat dock, 
etc.'* And the d(‘f(‘ndant hinis(‘If, accordinii* to his letter 
writt(*n on tin* sanu* day that ln‘ addrc'ssed a communication 
to Washin.u-ton i'(m piestinu' th(‘ consti'uction of tlu‘ (juarters 
based on tlu‘ I'uinous condition of tlK‘ house, said that he had 
s])ent ‘‘consid(‘rable |)ersonal funds n)a1:hHf fhr ()lar<‘ hahif- 

ah/r/' 

WIkui th(‘ def(‘ndant asked for th(‘ ])(‘rsonal h‘as(‘ on duly 
P), h(‘ did not say that he was .uoinu- to liv(‘ in 

To th(‘ house, but said it was for const met in.u' his i(‘si- 
d(‘ne(‘, thus can-vinii- to tlu‘ limit with this statement 
th(‘ id(‘a of th(‘ us(‘I(‘ssn(‘ss of the* existin.in’ house, and neveu*- 
th(‘l(*ss, we re])eat, th(‘ evid(‘nc(‘ shows that the house is 
still standing- and that th(‘ (hd'iuidant has not had to aban¬ 
don it oi‘ mak(‘ otluu’ I'tuiairs than those* usuallv made bv the 

1 • « 

own(‘i’s of hous(‘s of that class. 

d'he sanu* tactics w(*]-(‘ followed by the d(‘fe‘n<lant reii’ard- 
inir the lands. It was <h‘scrib(*d as a suuifl srcfioi/ dcsircfl 
to cnnsfmet (I rrs'ul(’ucc for fJ/c prrsoftdl use of the defend- 
duf. flt(‘ fircdfcr fxirt of ndticli /ras hur and sa’antp/f and a 
hrendnuj place for )nosfjntfor.s\ 

Was that th(* i-i‘al truth ! I>y no nu'ans. Tin* woi’d small 
has a r(*lativ(‘ nicanin.ii*. d'ln* whole* islainl of Porto Pico is 
sai<I to he* small, and in fact it is as conipare*d with the* 
(’ontin(*nt. I>ut to de*si^'nate as small the* se*e*tie)n e)f the 
lee*se*rvatiein se*t aside* by the* ele*l‘e*nelant liimse'lf and askeel 
le)r in eM'eie*r te) eM)nsti’uct the*re*e)n a re*siele*nce* leir his ])e'r- 
se)nal use*, is a e-h'ur anel manife*st false* re*pre*se*ntatiem te'iiel- 
iim', as the* otlie*rs. te) pre)elueH*. as it eliel, in the* minels e)f the 
eellice'i's in Washiimte)n wlu) linallv hael te) elee-iele the matter, 
the* impi‘e*ssie)n se) e*xae'tly ele‘se'ril)evl by Se*e're*tary I)anie*ls in 
his eh‘positie)n whie*h we' shall analyze* late*i*. The truth is 
that it is she)wn by the* plan e)f San duan. e)f the islet whie‘h 
is the seat e)f the* fe*ele*ral e)l]ie*e*s anel e)f the* insular ami 
municipal iie>ve*rnnu‘nts, where* the eloe*ks and the lari»-e buihl- 
iuirs are situated, the real old residential, e*omniercial anel 
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industrial citv, tliat onlv a imilti-inilliouairei could have 
l)urcliased that so-calknl small section for hisi private res¬ 
idence. I 

And it was anotlier false r(‘presentatiom accprdiiii;' to the 
result of the evidence, teiidini*’ e(iually to ])rodpce, as it did, 
in Washiiiiilon, the impression of somethiiiii,’ pf nei»liiz:ihle 
value, to say that ihr f/rr-afcr part of tlir pronud de¬ 
li) sircfl is loir and sirampi) and is a hn'edinf/ place for 
ntosijnifoes. Tlie ])reponderance of the documentary 
and oral evideiu'o shows that tliere was no sjwampy land 
on tli(‘ paid of the reservation set ajiart liy the defendant 
foi* himself. On tlie (‘ontrary. it was the best ])art of the 
res(‘rvation and actually tlie only hahitahle i)^irt, with the 
(‘.\ce])tion of tlie strip of land hetwenm tjic southern 

houmlarv of wliat was asked for hv th(‘ defendant and the 

• • 

))ul)lie road. Tlie rest, fi'om tlie road to the caijal, was what 
I’eally contained the swanpiy land of the San (leronimo 
lies(*i’vation. ■ 

I 

l>ut l(*t us contimu' to (l(‘V(‘lop the (‘V(‘nts without exhaust- 
in,n* the ari;‘ument. At times dnrin.u’ th(‘ loiii*’ stiudy made of 
this case and now when I try to ])ut my thoiii^-litls in order, it 
has sec'ined to nu‘ that th(‘ best thini>' would helnot to write 
an opinion hut hd tin* r(‘cord speak for itself without com¬ 
ment, for I i‘(‘aliz(‘ fullv how dillicult it is to sav what the 

• I • 

record shows and to hrini*' out its interior contyuts. 

Was the (l(‘f(‘n(lant satisli(Ml with th(‘ h‘ase secured ! Was 
that all he wantinl and set out to obtain:' 'fhe evideiK'e 
shows that it was not. I 

Th(‘ (h‘f(‘ndant testili(‘d that th(‘ h‘as(‘ that h(‘ had sobK'- 
it(‘(l was not I'oi' li\'(‘ ip'ors, but foi* nincf /f-nin(' pears, and in 
the same contracd of h'asc* of Au,i;nst I'b, Ihll), there is a 
para; 4 :raph which says: | 

I 

“This h‘asc‘ is niadc^ pen<lin,n' ('oniplete tranjj^rm* by Con- 
,iii‘ess of title to said sit(‘ to the less(‘c‘. which trtmsfer meets 
thc‘ api>ro\’al of tlu* Xa\’y 1 )(‘)>artni(mt.’' I 

The (lelendaiit aspii-ed, thei-cb’ore, to an ahsolute con- 
v(‘yanc(‘. l>y tlu‘ said fals(‘ r(‘j)res(‘ntations jo tlu‘ effect 
that he was askin.n'for sonudhini** of veiw little ivalue, which 
he had to inijirove and in which he intended to build 
77 his Residence and live jiermanently, at the s(‘rvice of 
the Xavy in this far away Island of Porto Pico, he 


t 
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suc(* 0 (‘(lo<l in liavin.ii: slated in tin* doennient what we liave 
just seen. IIis hope was in C'on.iiress, hiit liow to obtain 
tlie transfer ' On what basis/ How eonld lie ask Ooiiiiress 
to act / We shall know ininiediatelv. 

In dannarv of 191S Lieutenant McWhorter, Tnited 
States Xavv, arriveci in Porto Pico. IL‘ liad (*imau(‘(l be- 
for(‘ in |)r(‘i)arin,i»’ the ])reliininary ])lans for the Oayey 
]\adio Station and his mission lu*re was to construct the 

said Oavev Station. 

• * 

!!(» found that the work ha<l been be.unn on Ma.irazine Hill 
and it s(*enu‘d to him that tlu‘ site was not siiitabh‘. He 
confernMl with tlu‘ deLmdant. who was at the tinu‘ District 
Oommnnication Sn])erintendent in San dnan, and as a re¬ 
sult of the conference tin* matter was r(‘f(‘rre<l to the Xavv 

• 

I >(‘|)artment by cabl(‘, with r(‘comm(‘ndation that construc¬ 
tion stop on .Ma.i 4 a/.in(‘ Hill, and that the Dejiartment en- 
d(‘avor to obtain another site on tlu* sanu' militarv lU'sm’va- 
tion at (’ayey. which was a]>i>roved of. The War l)(‘part- 
numt issiUMi the re(juired ])erniit imme<liately by l(‘tter and 

the Pavev station was constrnct(‘d at a cost (‘xceiulinii’ eiuiit 

• * « « 

linndr(*d thonsan<l dollars, without soliciting- ])(‘rmanent 
transfer of the* lands or even mentioninu- the necessity of 
ap])eaiin.ii- to Ponii-r(‘ss for it. 

It is W(‘ll to nmumiber that at that time tln‘ radio station 
of the Xavv Department at San Juan had lunm ('onstnicted 
several v(‘ars lH‘for(‘ on uroimds of the militarv resm'vation 
irranted temporarily for that pni-pose by tlu* War D(*part- 
ment to tlu* Xavv D(.‘partment and that no ])erman(*nt Irans- 
f(‘r luul ev(*r bet‘n r(‘(in(‘st'*d. nor had tlu* intervention of 
Ponuress foi- it ever l)ec‘n s])oken of. 

Accordin.ii- to tlu* testimony of Lient(*nant McWhort(‘r 
“tlu* snbj(*ct of a r(‘mote conti'ol station for the control of 
Payey and San Jnan was in tlu* ori.uinal plans foi* the 
construction at Pay(*y. HoweV(*r. it was decided to 
constI'lict the transmittini;- station lirst, l(*avin,ii- the 
distant control f(*atnre until later on. when it inii;-ht be de- 
termin(‘d wlu*r(* was the best location.’’ 

At this staire a letter was written to Lieutenant McWhor¬ 
ter from the Xavv Yard, Xew York, dated May Jl, 1919, on 
the followini>- subject: “Outline of radio work fiscal year 
of 1919 and 1920." Its third parairra])h read: “The above 
includes for e.xample, construction of new radio stations 
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and buildings, purchase of land, construction of'distant con¬ 
trol station, and new apparatus for shore stations.” 

On May 17, 1919, Lieutenant ^IcWliorter replied. The 
first })aragra])h of his answer reads: ■ 

“1. It is recommended tliat the sum of $71,000.00 be in¬ 
cluded in the 1919-1920 a})propriation for tliej ])urpose of 
establishing a distant control station for the cojitrol of this 
station and for the erection of (piarters. This amount is 
divided as follows: | 

Item 1. Purchase of land for distant control ! 

station . | $5,000.00 

‘‘ 2. Buildings for distant control station, | 

office, operatoi's’ (piarters, married I 
({uarters and Officers’ (juarters. . . . | 35,000 00 

“ 3. Antenna and control wire system for | 

distant control station. j 10,000.00 

“ 4. Quarters for Officer in Oharge and ^ 

Ouiiner at this station. | 13,000.00 

5. Enlarging present o])erators (piarters ! 

at this station. ! 8,000.00 

Total . $71,000.00” 

i 

The answer was sent via District Communiciition Super¬ 
intendent of Porto Kico, and the defendant added the fol¬ 
lowing endorsement which points out the wayj toward his 
definite plan of making himself the owner of tihe lands of 
the government. It is as follows: I 

j 

“1. Forwarded, ajiproved. ; 

79 “2. In lieu of making the expenditure of Item 1, 

it is recommended that, after the location; for the site 
for the distant control station has lieeii decid(id upon, an 
effort be made to exchange for the necessary site some of 
the land here under the control of the Xavv, llut which is 
not urgently necMlcMl for Xaval purposes.” i 

j 

In the communication sent bv the Bureau of! Steam En- 
gineering to the Secretary of the Xavy on July 14, 1919, 
submitting to him an outline of various projects, pertain¬ 
ing to the U. S. Niaval Radio Stations, which it has under 

I 
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consideration for accomi)Iishnifi:' duriiii; the fiscal year 
1920, apjx'ai's the following’: 

“Kstahlish distant conti-oi of th(‘ San — ainl K1 Cayey 
lladio Station- fi'oni a central point $77,000.00.” 

It r(‘conn!iend(Ml, thei’efon*, nion* than the (.‘stiniate of Lieii- 
t(‘nant .MeWhoi’lcr ($71,000.00), in which wenx* includ(‘d 
$r),000.00 foi- “pnrchasi* of land for distant control sta¬ 
tion.” Tile r(‘coniinendation was approved ])y the Actini;’ 

S(‘cr(‘tarv ol’ the Xavv. 

• * 

\V(‘ know of th(‘ oth(‘]' st(‘ps takcni hy thi* d(‘f(*ndant dnr- 
in.n' thes(‘ months and W(‘ know tliat In* sneeeed(‘d in ohtain- 
iiiir on Anirnst 2(5, 1919, tin* (ii'sl contract of lease which <lid 
not m(‘(‘t all of his ])ni’pos(‘S. 

As soon as lu* r(‘tnrn(*d to Porto Iiico, in s])it(‘ of the fact 
that in th(‘ plans of the Dcpartnnnit a sntliciinit amount 
had hecMi assiiiiicd for tin* purchase* of lands, without tlu* 
reniott‘st su.u’irc'stion from anyon(‘, and tluu'c hein^* no m‘ces- 

sitv foi* it, as it was a mallei- of a irov(*i*nnu‘nt of such im- 

* * 

nuMise* re*sonre*t‘s as the I nil(‘d Slate*s (d* .Vnun'ica, the* (h‘- 
fendant insisti'd on the id(‘a eX])r(‘sscd in his ciidorse^ment 
of May 20, 191!>, and wrote* a lett(‘r to the l)ire‘cte)r of 
Xaval ('ommunie-al ions dated at San dnan, W IP, Se*pte‘m- 
he*r M, 11)1!). It is as follows: 

“1. In orele*!' to le'sse*n the* e-ost of and to facilitate* anel 
(*xp(*dite* the* ac(|nirintr <>f a site* in Poi'to leie-e) snitahh* in 
all re‘S])e*cts foi- the* location of a Iu*e*e*ivinn‘ anel Distant C'on- 
trol Statie)!! for the* Kaelie) Stations at San dnan anel (kive*v, 

• ft 

Pe)rte) ]\ie-e), it is,re*(jne‘ste*el tliat the* l)e*pai-tnie*nt ])re*pare a 
hill in snhstance* as fe)lle)ws, anel that (’e)ni;re‘ss he* re*epu*steel 
te) e*nact same* imme*eliate*ly as a sejiarate* hill: 

80 “‘That, lor the* pnrpe)se‘ of acepiirinii- a snitahle 

site* fen-, anel fe>r e*re*e'tinir anel installing- a .re*ce*ivini'- 
anel elistant-e*e)nti-ol radie) statie)n in Poi-to l\ie*o, the Se‘C]-e- 
tai-v of the* Xavv he* anel lu*r(*hv is anthori/A*d to s(*ll or ex- 

ft • ft 

(-han<re any pi-e)pe‘i-ty e)i- laiiel nneler Xaval ce)ntre)l in Porto 
K^ico not othe*rwise* reeinire*el fen- Xaval ])nrpose‘s.' 

‘‘2. lnve‘Sti:Lcation inelicates that the (‘iitire cost of ])nr- 
chasiiiii: a snitahle* site of six te) e*iLcht acres foi- the Station 
and hnilelinns, anel tor le*asinii- such aelelitie)nal i;ronnel as 
mav he n(*(*d(*d tVer installinu" an nneleri»-ronnd rec(‘ivinii: svs- 
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tern can be entirely covered by disi)Osing of certain prop¬ 
erty in Porto Kico under Xaval control but M’liicli property 
])i*obably will never be re(iuir(*d for other Xaval!purposes.” 

I 

The uiUMiuivical terms of this letter show how far the 
defendant had i*()ne on his own account without author¬ 
ity, without necessity, without the service requiring it, 
guided only by his hidden ])ur|)oseN of securing the part 
of the reservation that he had in mind and how iwell he had 

I 

everything ])lanned when he sent the drafted bill to be sub¬ 
mitted to Congress for its a|)])roval. j 

Five days later, oi' on S(‘])tember lo, IDiq, by his own de¬ 
cision, without consulting tin* l)e])ai‘tment and \vithout any 
s])ecial authoi-ity to do so, lu* a])pointed a “Board for Selec¬ 
tion of Site for Peceiving and Distant Control; Hadio Sta- 

j 

tion in Porto Kico,” com])osed in the detailed majnner shown 
bv the record. 

• I 

On the following day, S(‘])temb(‘r 1(1, 1919, without refer¬ 
ring to the appointimuit of the boai’d, he addref^sed a long 
letter to the Bureau of Steam Fngim‘(*ring, vja Director 
of Xaval Communications, in which, ado])ting the same 
})olicy followed to indiKu* the D(‘|)artm(‘nt to solicit the per¬ 
manent ti’ansfer of thc‘ San (lei’onimo Peservajion, he set 
forth in commanding and ])ersuaslv(; languagi*; the neces¬ 
sity of constructing th(‘ distant conti’ol station and finished 
bv saving: 

« * I 

“10. Pr(‘li]ninary investigation shows that a suitable site, 

seven miles from tln‘ coast, and hidden from enemv 

• 

81 gun fir(‘, can 1)(‘ obtained n(‘ai’ Carolina, Poi*to Kico. 

TIk* site rc‘f(‘rr(‘d to has ideal conditions ifor install¬ 
ing the underground recinving system in that! there is a 
river flowing almost due north, and on both sides of the 
river, exactly o])])osit(‘ eac'h otlier, a]*(‘ two tribntai'ies flow¬ 
ing at right angles to tin* river. Other conditions, such as 
sanitation, railway, highway, and tel(‘])hone and telegraph 
communication with San .Jnan and about twenty miles from 
Cayey, and is twelve mih*s distant from tln^ high range of 
hills in the south(‘rn ])ai't of the island. I 

“11. The site referred to is located on very valuable sugar 
land but inquiry of the owners of the land indicates that 
probably some land here in Porto Rico under X'aval control 
and not urgently needed for Xaval purposes could be traded 
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for tlio rcMjuired site. Lines of t leiiTapli j)oles extending 
from tile site to hotli San Juan and (’ayey are available 
without cost for carrying telegra})h and control wires for 
the stations. 

12. In ordm- to be able to mak(‘ an exchange of ])ro|)ei*ty 
if found nc*cessary it is i'(m ju(‘st(‘d that (‘Verything ])ossible 
be done to i‘X])(‘dite the passage* of the h‘gislation (h*scribed 
in the inclosure." 

And again the d(‘f(‘ndant succeeded in having the machin¬ 
ery in AVashington moved accoi’ding to his ])lans. The 
Bureau of St(‘am lOngineei'ing, on S(*])temb(*r 24, 1010, said: 

“Forwarded, r(‘comm(‘nding that sti*ps be taken toward 
selection of site* for re*me)te ce)ntrol statie)n in Fe)rte) ILco 
and foi’ erection e)f same. 

S. \V. BKVAXT, 

ActUuj.'' 

Anel the l)ii-e*cte)r of Xaval Fe)mmunications said: 

“ Fe)rwarele*el. re‘ce)mmeneling that ste])s be taken by the 
Bureau to have* ,the' h*gislatieui suggested in the above letter 
submitteel to (.'ongress. 

F. B. WOODWOKTIT, 

Bif Direct 1 0)1.'' 

It was ne)t ne*cessary to take* stO])s for the se*h*ctie)n e)f 

the site. The‘V hael been tak(*n alreaelv. The* beiarel name*el 

• * 

by order e)f the* ele*fe*nelant e)f Se‘])te*mbe*i* lb, lOD, maele* this 
re])e)i*t e)n ()cte)be*r 2b. 1010, re*ce)mme‘neling the site* at Loiza, 
the* same* refe*ri’e*el te) in the lette*r e)f the* ele‘fenelant e)f Se*])- 
tembe*r lb, 1010—the* munici])alitie‘s e)f Le)iza anel Fareilina 
are ce)ntigue)us—fe)r the* (*onstruction of the* elistant ce>ntre)l 
radio station. The* last parag]*a])h is as fe)lle)ws: 

“1*>. The* ianel eui which the site is situate*el is valu- 
82 able* sugai* Ianel, anel the cost of jiurchase of abeiut 
eight acre*s on which to locate the buihlings anel the 
ce)st of a ])erpe*tual concession to plant unelergi’eiunel re*ce*iv- 
ing wires in any ])art e)f the suiu-ouneling 200 ac]’e*s weiuld 
total between ^i^b.OOO anel ^^lO,!)()(). It is ])Ossible that this 
expenditure* might be avoiele*el liy ex(*hanging other land in 
Porto Rico, uneler the contreil of the Xavy anel not needed 
for Xaval ])urposes, for the above-ele.scribeel site anel con- 
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cession. If that could be done, the cost of the fetation, in¬ 
cluding buildings, control wiring, etc., would not pxceed fifty 
thousand dollars ($50,000.00).’’ i 

j 

On October 27, 1.019, the defendant sent the rc^port to the 
Bureau of Steam Engineering with the following endorse¬ 
ment: ‘‘Forwarded, a])])roved.‘'' And on the i same day, 
October 27, 1919 the defendant sent to the same Bureau a 
letter on the following subject: “Pro])osed exchange of 
small section of San (lei'onimo Beservation and distant con¬ 
trol station”, as follows: I 

‘‘1. In obedicuice to reference (h) there is; forwarded 
herewith c()m])lete descri])tion and charts of the;site recom¬ 
mended in refei*ence (c) for a receiving and distant control 
radio station, and also a chart, inclosure (2),| showing a 
small section, in red lines, of San (lei'onimo ireservation, 
which it is pro})os('d to excliang(‘ for tin* site i'oi] tli(‘ r('C(MV- 
ing and distant-conti'ol station. ; 

“2. The desirability of the siti‘ wliidi it is ]i>i’o])osed to 
accpiire is ex])lained in refeiHUKM^ (r). Tli(‘ hind on this 
site is rich sugar land under cultivation, and would cost, 
if piii*chas(‘d, about $‘)t)() per aci'e. Inclosin*(‘' (5) shows 
the location, surroundings, si/e, and sba])e of thi.i; site which 
has a total area of about 8 aci’es, and a valit(‘ of about 
$2,400. To this should be added the value of a* concession 
or lease for laying tli(‘ gi'ound rcu'cix'ing system, making a 
total value of about $4,0()(). 

“2. A large ])art of that s(‘ction of San (l(‘roiiimo I’esei*- 
vation ])i'opos(‘d for exchange' is low and marshy and has 
little value and would never b(*('om(' of much vhlue until a 
large amount of ex})ensiv(‘ filling and grading has been 
done. Its location is siu'h that it would not likielv ever be 
of any Naval use. Tlu' total area of this se'ctibn is about 
twelve aci'c's of an average value of about $2()!() pei* acre, 
and a total value of al)out $2,400.” i 

“4. Prc'liminarv inv(‘stigation indicates that, bv conduct- 
ing the transaction through a third ])ai-ty, com])lete title 
to the site described in paragraph 2 above', land in in¬ 
closures (1) and (5), can be secured in exchange for the 
section described in i)aragraph d and shown in inclosure 
(2), and that, in addition, there can be obtained a perma- 

6—4596a I 
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Rent leaso or (‘Oiicc'ssioii on tlio land 1 iii’onirliont a radius of 
2,000 feet around tlio radio station site sufTieient for 
83 the installation of th(‘ nndei\n]-ound n'eeivin.i;- system. 

“5. In ease the l>ni-(‘an a])])roV(‘s the selection of 
the site described in ixd’ennice (r-) it is re<(nested that 
autliority 1)(‘ liivcni to })roc(‘(‘d iinnuMliat(‘ly with ne<::otia- 
tions toward ohtainin.u: tith* to th(‘ sit(‘, and also tin* lease 
as described above*, in exchanire* for the* d(*sii*-nat(‘d ])art 
of the San (le‘ronimo Ke‘se*i-vation, and that (’on.Rrcss be re¬ 
quested to ])ass the* n(‘C(‘ssary h'^islation as described in 
references (</) and (h)." 


Tliis h‘tt(‘r contains oin* of the st]’on,u’<‘st false* re*])rese*nta- 
tions made* by tin* de*f<‘nelant, aiul one* of those* that had the 
greatest inHu<*nce* in \Vashingte)n. The* one* that tixes the 
value of the* lands at San (Ic'ronimo at two thonsanel foui' 
liundnnl ele)llars. 

On the* 0th of Xov(‘inb(‘i- following,-a ])nblie* docume‘nt was 
sigiu*el betwe*en the* Loiza Snuar Oom])any, r<‘])r(‘S«*nte*el by 
its ])re‘siele‘nt, Kni-i(ine* (lon/.ah*/,, and the* Xa\'y I)epartme*nt 
of the l’nite*el State's, re‘|)i’e*s(*nle*d by the* de*fe*nelant, ffirniff 
file Nai'ji the in /tnrd/dsr the* lanel on which to con¬ 

struct the* distant e'onti-ol I'aelie) station, tog<*th<‘r with ease*- 
ments to lay and maintain nnele'rgronnel wire*s on adja(‘ent 
land with a raelins of two thonsanel l*e*e*t, af a /n'icc nj itro 
JnotfJrr/J fJnlidrs. 

On X"ove*mbe*ri IS. the* Ibire'an of St(*am iMiuine'e*!*- 

ing sent te) the* ele‘f«‘nelant the* following i*aeliogi'am: "For 
n'hat fujid'c can re*comme*nel elistant cenitrol site* hr pur- 

('JiQscfJ 'mcholm(j pcr/>rf ikiI raseunoif . Foord 

figure />' //re' io foi iIinHsaiol . Frohnhlg 

great dclaif ohlaiuii/g r.rcJiai/f/c Icgisidfifo/. .Xnel irilJi- 
out roanmin/cafiifff augfhnia in fjn' lhn'< iin rrgardiug the 
option idftain(‘d, the* ele*fe‘nelant answe*re*el on Xe)Ve*mbe“r 20, 
1919, ])v le‘tt(‘r anel bv raelio. 

Among othe*r things in his h'ttei* he* said: 


''It is si roll (dp rceo})i })i(’]tdcd that fJir neecssarp Jrgida- 
tion he oldaim’d aiflJ/nrizii/ff iio' (’.rcjiouar of a snt(dJ sec¬ 
tion of Xcn'if laud lor cnnijdolc iific of the radio sifi' and 

the easement . . In addiiion to reducing ma- 

tenallg th<‘ totid cost of the dtsfanf eoniiol sfgfiioi, th(* 
exchange of the loir marshg portion of San Geronimo 
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. U'ouhl provide for Its hehig put into 

84 sanitary condition^ irhlcli the prospective purchaser 

proposes to do . At preMnit it is a 

breeding place for niosijuitoes and flics irhich are hloivn 

directly into the San Juan Radio Station. J. 

Any delay in . legislation need nbt delay the 

construction . as arrangements can he made 

to transfer to the Xary full title .i advance 

of the passage of legislation.'' | 

i 

It .^cems well to not ire lierc' tlial the defendj^nt testified 
inidor oatli at tire trial not only that In^ did not have in mind 
liimself for th(‘ exehani>-(‘ of tin' lands which he had heem pro- 
posino* and that h(‘ was not thinkiin^^ of San Oeronimo, bnt 
of Albonito: bnt also that on that date In' did no;t know who 
was the ])ros])ective ])nr‘chas(‘r meritioin'd iii his letter. 
IIow is it ])ossible to ,i;iv(‘ cr(*dit to t(‘stimony So (*ontrary 
to the facts as infein-ed fi*oni tin* acts of the (h'lendant him¬ 
self? i 

The radio,j;‘ram was as follows: I 

j 

“'^fotal cost cannot be* as('ei"taiin‘d until owin*i’s know 
exact terms, (*tc., of pei'])etnal leas(‘ to ])ni'y wiii'(‘s on sur¬ 
rounding land. K(‘(juest that blank foi'in of l(‘as<‘ desired 
be f'*rward(*d by mail. In nii'antinn* to ])i-otect Govei-nment 
against s])(*(‘nlations / /c/7/ <ddain npfiou on site* to Ix' pur¬ 
chased. ()])tion to ])i-ovid(‘ for Xavy obtainin|g full title 
to land as soon as (h'sii-ed, bnt pavnn'iit for’ sann* will be de- 
ferred until Congi’i'ss a])])i‘ov<‘s exchang<‘. or* failing that a 
fixed ])ni'chas(‘ ]>iMce to lx* ])aid." i 

Tlu' Bnix'an insist<*<1 on tin* ))ni'('has(* and on jtln' follow¬ 
ing day, Xov(‘mb(*r* 1?1, sent the following!radiogram 

to the defendant: i 

i 

j 

‘‘For U'hat figure can eiijhl acre tract he purtd/ased re¬ 
gardless tease surrounding land. L('ase ne(‘d oidy ])rovidc 
for burying cable and i'('])lacem(‘nl wIk'ii ni'cessary, lease 
need not be ])er])(‘tnal bnt can 1 h‘ ix'iK'wed pf'i-iodiically if de¬ 
sired. Optifoi eoverinij eight acre tract must not commit 
(iovern ment to huif or exchange. Quest inn of exchange may 
not h(' suhmitted to Confjress if praetieahle to pifp'hasr. If 
impracticable to leas'^ surrounding land loops eaii he used." 

Everything was settled. Tl would have Ix'en enough that 
the defendant communicate to his principal the option which 
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in liis name lie luul obtained for tlie mattm* to be satisfac¬ 
torily started. lUit that destroyt‘d (‘iitirc'ly the iilans of the 
defendant and h(‘ did not do so. and as he did not 
85 answer, on Xovcmibcn* 21), IDlb. the Bureau of Steam' 
Knii-ineerini*' sent him the following: radi()i»-ram: 

“ :Vcknowledi;-c‘ Ibiscnii;* lb..')21 immediati*lv and furnish 
data re(iuested tiierein as soon as })ossibh‘." 

On the sanu‘ day, iriUnnif n'j'frr’nHj f<> fhr npfhni the de¬ 
fendant answered in th(‘ followini;- maninu*: 

‘‘Hope to have* d(‘finit<‘ information by l)(‘ec‘mber bth. 
Jndirations art* that u'lU hi' ahlr to obtain both t*ntii*(‘ site 
and easenu‘nt for inm/nnil sun/ pi'obably not exeet‘dini;* 
$30().()(): ])rovidt*d no woi'k is b(*i;un on site befort* crops 
gathei’etl. Am awaiting- dolinitt* iH‘ply fi*om dir(‘ctoi's of 
Sum'll* Company who own sitt*.*' 

And on I)t‘(*(‘mber .‘b also without r(*l\*rrinn‘ to the 

o])tion of Xovcinlx*!' (Itli, without .uivinix to tin* Bui*t‘au 

the 'nformation,asked for, without a,uain approat'hinu- the 
owners of tin* lands in l.oi/.a in ordt‘r to st‘ttlt‘ l)y a ])ur- 
chase in whieh the ])i*iet‘ would have b(‘(‘n more or boss hii;-h, 
anv dinieiiltv tliat inieht havt* arist*n, cominunieatini;- the re- 
suit to Washington, he s(*nt at last hisdirt'et pro])osition, as 
follows: 

“I. Your a])})i*ova! is r(*(iuested of tht* transf(*r to me by 
permanent title, oi* by p(‘rinanent !(‘as«*. subj(‘et to certain 
conditions during- war, of tin* small tra(‘t of land on which 
I have be(‘n <;rant(‘d a live year h*as(‘ by tla* Xavy Depart¬ 
ment for a nominal sum. 

‘“2. In retui'ii.for such ])(*i*man(‘nt tith* oi' lease I would 
obtain imnu‘dia.t(‘ly and transf(*i* to tlu* Xavy I)e])artment 
full title to the nine* acri* tract of land alreadv s(‘lected as a 
site for a receivinii* and distant control I'adio station in 
Porto Kico. In addition, I would obtain immediatelv and 
transfer to tin* Xavy I)(.‘])artment ])(‘r])(‘tual eas(‘m(‘nts for 
laviiur the undt‘riiround receivine- svsterns in the surround- 
in^ tracts of land included in a circle whose radius is ‘2,000 
feet and whose c(‘nt(‘r is at tin* iioint on the radio sib* where 
the radio building is to lie located. 

“o. Options have iieen obtain(‘d whicli enable me to make 
these transfers to the Xavy Department immediately, so 
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that any delay necessary to transferring* to mg title to the 
tract ot land I have leased need not delay the jconstructioii 
of tlie distant control station. 

i 

“ V. On the tract of land on which I have tliei lease I wish 
to bnild a residence for my personal use and to make sani¬ 
tary and other improvements amounting to over $12,000, 
and ])ermanent title to tlie small tract of land jis desired in 
order to pi*otect that investment.” i 
80 ‘‘5. I would agi*ee to waive commutatiion of quar¬ 

ters while occu])ying tli(‘ ])ro])e]*ty, an(|, in time of 
war to ])lace at the disposal of the l)epai*tment,ifree of cost, 
the entii'o pro])erty, and aJl Improvements thereon, includ¬ 
ing the residence. I 

‘‘t). Whetlun* rt'taiiu^d on active dutv or noti I intend to 
remain in Poi’to Kico, and shall alwavs con^iider mvself 

' * I 

a.vailahle for oi*(1(m*s to active duty in case I am|needed. 

“7 It might 1 h‘ of sonu* advantage to the seijvice to have 
living adjacent to the Xaval res(‘rvation a retired officer 
who would he at all tim(‘s avail.-ihle foi* active dutv if needed, 
es])ecially as there is no otlnn* permanently commissioned 
line (»nicer of the Xavy stationed oi* r(‘siding in;lh)rlo Kico. 
Such was the case at the time of our entry into the war 
with (lei'inanv, when I was immediat(‘lv ordered to active 
duty and was given charge of all tln^ activities bf the Xiavy 
on shore in Porto Kico. ’^rh(‘S(‘ included Xavail CV)mmuni- 
cation, Cable (Vnisorship, Xaval Intelligence, |Kouting of 
Vessels, and Mail Censorship. ; 

“S. Att(*ntion is invited to the tiftli paragi|*ai)h of the 
lease T now have, which reads, ‘‘This haise is made pend¬ 
ing com])h‘te transfer by Congress of title to! the lessee, 
whic'h transfer meids th(‘ approval of the Xaivy Depart¬ 


ment.” 


I 

The ])etition was, on thc‘ following day, Mforwarded, 
stroi»<ilv recommended” bv the (lovernor of ithe Virgin 

Islands. | 

And the Bureau of Steam Engineering said:; 

“1. Forwarded. ; 

“2. The Bureau sees no objection to the gi*anting of in¬ 
definite lease to Lieutenant-Commander V. Baker, V. S. N., 
(retired), to the portion of land on San (Jeronimo Reserva¬ 
tion described herein. It would be of great value to the 
Xavv to obtain the ownership of a suitable distant control 
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site without cost to the (iov(‘i*iiin(*ut, as tlie establishment 
ot a distant eoiitfol stutioii in Porto Hico is now approach- 
iiiii' hnal decision." 

d\h(‘ detendant did not i*entain inactiv<‘. He aicain went 
to W asldnuton ])erso!iaIly an<l there on Di'cemlxu’ lb, 1019, 
addiessed the followiiii;' lett(‘r to 11 k‘ Secretai'v of the Xavy: 

“i. In ord(‘i* tliat llie lease to nu‘, dated Anunst 2(), 1919, 
of a tI'act of land within the* San (leroninio Xaval Keserva- 
tion, San dnaii. Porto Pico, may bo iiiv(*n efpH't as a per¬ 
manent transfer of l!ie tith* t<) nn*, wliich permanent trans¬ 
fer !>y ('on^ui'ess is coiit(*mplate<l by refi*r(*nce ('/), it is re- 
qni'sted that the l)e])aj'tment snlnnit the mattei* to the Pon- 
i:-rc*sv with recommendation for h‘i;islation in idTect as fol- 
lows: 

‘ddial, for the pnrj)os(‘ of acquiiani*- a suitable site 
S7 foi- a receiving,- and distant control ra<Iio station in 

Porto Iiico, the Seeretarv of the* Xaw be and hereby 

• • • 

is authorized to (‘Xchan^-e any land nndm* Xaval control in 

Porto P’ico not otlan-wisc* i‘e<jnii’ed foi* Xaval pin*poses, ])ro- 

vid(*d that in tim(‘ of war <mlv if in‘cessarv, the Xaw !)(»- 

• • • 

partment shall have without cost, fi'ee and nnliinited use of 
any land so sold or exchan^u'ed.' 

“2. As ex))hiined in nd'cu’ence (a), and appi'oV(‘d in refer- 
cmces (b) and (c), resp(‘ctively, by tiu‘ Xaval (Jovernor of 
tlu‘ X’iryin Islands and the ('hii‘f of tin* Pnrean of Steam 
Hn.iiim‘erin.j.i\ the transll'i* of said tract of land to me in¬ 
volves on my part tin* oblination to transfm* to the Xavy 
1 )e)»artm(‘nt eompl(‘t(‘ titU‘ to a selected tract of land as a 
site for a distant conti'ol radio station in Porto Pico, which 
ti'ansfm’ of title 1 shall c'Xeeutc* imnuMliately in view of the 
addeinlnm of this date to said h‘asi‘ and in advance and re- 
.ifardh‘ss of leiiislalion as i\Miueste<l abovm" 

And on the same dav. PecvnidHU’ lb, 191!). he siii'iied with 

th(‘ Seeretarv of tlu‘ Xaw the b>llowim;' addiendnm to Ids 

• • * 

contract of lease of Aipii'ust 2d, 1919: 

“In view of th(‘ ]»rovidiji.ii‘. for a nominal sum, by Lieuten¬ 
ant (’ommander \’i]\iiil Paker. P. S. Xavy (Petired), of a 
site of a distant control radio station in Porto Pico for 
the Xavy Hepartnumt, it is recommended that the above 
described lease be renewed by the Xavy I)et)artinent from 
time U) lime, on the expiration of each live year term 
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thereof, upon request therefor by the said Lieutenant Com¬ 
mander Vdrg’il Raker, V. S. Xavy (Retired), 6r his legal 
heirs and it is herel)y ma<le a part of the aboxfe described 
lease and agreement, tliat, should the Xavy llepartment 
tind it necessary to resume control, oth(*r than temporary 
control in time of war, of the tract of land described by said 
lease, then the said Lieutenant Commander \drgil Baker, 
U. S. Xavy (Retired), or his legal heirs, shall be|reimbursed 
for the cost of any and all imi)rovements niadii by him or 
them to or u))on said tract of land, subject, however, to ap¬ 
proval by th(‘ Congi*ess of this stipulation and a])i)ropria- 
tion of such sum as the Congress may deteihnine to be 
})roper.’’ I 

And again the authorities in Whishington, aba|ndoning the 
road of good sense which is seen to arise from time to time 
during all of this process whenever the bureaiis|act on their 
own judgment, again, we repeat, the said autHorities i)er- 
suaded by the false r(q)i*es(‘nlations of the defendant, took 
another step forward on the wrong i*oad and; toward the 
contract of lease for b!)!) yeai's. I 

8S This is infei'red in comparing th(‘ langiiage used in 
. the addendum with that (miployed by the defendant 
in his radiogram of Xovenihm* lib, li)lb, and in his letter of 
December M, Iblb. It will be* reinembercHl that!the defend¬ 
ant was placed in a diflicnit situation by the radiogram from 
the Bui’eaii of St(‘am Lngiiieei'ing of Xovemb'er 111, lbl9, 
which he failed to answer inmH‘dialely and at lakt as a reply 
sent a radiogi'am and shortly aft(‘rwards Ids |)ersonal 
propositio]]. “Indications are that /i'/ll be ahic to obtain 
both (‘iitire site and easement for nominal snnii,” said the 
defendant in his i*a<iiograni, and in his letter he said: “Op¬ 
tions have be(m obtained irh'ich (‘liable iik' tq make this 
transfer to the Xavy Departnamt ininiediatelyC’ The de¬ 
fendant represented himself as in a position to secure the 
option or options which would pmanit him to fi'ansfer the 
land at Loiza to the l)(‘partm(mt for a nominal iprice, while 
the evideiK'e shows that the 1 )ei)artnient itself jiad secured 
the ()ption. And umler the false impression that the de¬ 
fendant was th(‘ only one who could make thei transfer, it 
stated in the addendum: “In view of the proyiding, for a 
nominal sum, by Lieutenant-Commander Virgil [Baker, U. S. 
Xavv (Retired), of a site . . V'e shall have oc- 
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casicii to i-clVr ilatcr to otlicr dociiiiKMits which make this 
])oiiit clearer. It is (‘iioui;li for tlie present to call attention 
to it. 

Ilavin,a- h‘t't that impression in \Vashini;ton, the defend¬ 
ant retnriu‘d to ihn1o Itico and immediately renewed 
iie.notiations with tlu‘ Loiza Snaar (’ompany. Of the re¬ 
sult ol)tain(‘d tin* minnt(*s of said (‘oi'poi'ation of December 
IhlD. speak for thmnselves, as follows: 

*‘I, .\helardo de la Ilaha, a<*tin.u‘ secretary of the Loiza 
Snii'ar ('ompany. h(‘rel)y e(‘rtify that in the Book of ^linutes 
Xo. '2 of this ('orporation, folio ninety-ei.i;‘ht, there* is a 
resolution of a re.aiilar me(‘tin.:H' of the board of directors 
lield on the tweiity-foni'th day of December just passed, 
which has, amonii'st otln'r particulars, the following-, to wit: 

‘^riie ))7’(*sident informs the l^oard of directors that 
SI) Lieiitmiant (’ommander \'ii\uil B>aker, L. S. X., had 
mad(‘ pi’()p<>-''^ilthat thi* corporation Loiza Sipuar 
Dompany should cimU* two |Rirc(‘ls of land of eiaht and one 
ciierdas, ri’spectiwhy, at a plac(‘ close to the fac'tory of the 
('entral and on the ri^ilit shore* of the Kio (Iranch* de Loiza, 
for the purpose of iusialliuii* and maiutaiuini;* a wireless 
station whi(*h would be* in communication with the other 
statie)ns iiislalleHl on this island, and also that on the lanels 
close to the* said two parcels, within a raelius desci'ibed by 
a circle of f(*e*t fi*om a ]>oiut to l>e determined within 

the said station the* Loiza Su,aar ('ompany W(‘re te) e*reate 
an e*ase*ment in favor of the* saiel station authorizini;' it to 
])lae*e and maintain undernrounel at a ele*]>th e)f not less than 
three fe*et h(‘low the* surfae*e e*le*ctrical coneluctors, in case 
that it she)uld be de*eme*d n(*e-essary for the e)peration of the 
re*ferred to wir<*le‘ss station: the* ollice*]*, at the same time, 
offeriiii;’ to make* to the* ce)rporatie)n payment for the value 
of the laud )>lus adelitional consieU'ration for the easement. 
After haviuii- duly eliscuss(*d the subject, to.u'ether with tlie 
re*i>ort and particulars of the transaction furnishe‘el by the 
])residency, the board, haviu.e.* take*n inte) consieleration the 
ii'enei'al e'ouve*uience* that appeal’s fe)r the* ('entral from the 
e.\istene*e of tlul said wire*less station, and takiui*’ into con¬ 
sideration its purpose to ce)e)t>erate always within its means 
with all work which may be benelie-ial te) the peo]>le of Porto 
Kico, aii’ree unanimously, in view of the ])e)wers and facul¬ 
ties granted to it by section lb, of the articles of incorpora- 
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tion, to carry out all siicii acts which the corporation could 
carry out ])y itself, to transfer by title of sale, and for a 
round ]>rice of two hundred dollars the two ])a|rcels of land 
of ei.i»ht and one aeres respectively, which are| recpiired by 
Lieutenant-Coniniander Xdr^il Baker, U. S. N.J for the ])ur- 
poses above named, and with this reservation, that the said 
land be sold back to the (Corporation in cas(‘i that the in¬ 
stallation of the Station should not be carried out or in 
case that the maintainini*' of the same shouldj not be con¬ 
tinued after such installation; and this it also a.ii'reed to 
create on the adjacent land to the said two ])areels, which 
are the farm ‘(hicicpie’ ac(iuire(l from Kuberti (lonzalez 
Com])any, on the ri.n’ht shore of th(‘ Itio (Irande de Loiza, 
and the second ])arcel from the farm ‘ Ihuma \fista,’ pai'cel 
situated within the district of Loiza, ac(iuirediby purchase 
from Sobrinos de Lz(|uiai>a, on the left shore of the said 
river, and eascaiumt allowin.e,’ the maintaining’ underi;’round 
of a wire or of anv other means of condnctiiie,’ eh'ctricitv 
to the said station; the acting president, Mr. khn*i(|ue (ion- 
zalez, beiiii*’ espe(*ially authorized as a result of this i-esolu- 
tion, to exe('ute the deed of sale and of the cri'altion of (‘ase- 
ments ne(‘essitated bv the transaction toilet her with all the 
ai;:reements, stipulations, and any othei* ])articulars whi(‘h, 
in his judii’ment would be useful foi* the carrying'’ out of 
the said n^solutions; all of which without hiiKlrance to the 
fact that, at a ])roper time, he must i;ive noti(*e to the i;en- 
eral meetiiii;’ of stock holdei’s of the transactioii carried out 
by the board in the exercise of the ])owers ;lnd faculties 
conferred on the same by the sec'tion lb of the Artic'les of 

Incoi’poration. And for the execution olf the title of 
90 sale and of th(‘ creation of tin* easemeiit mentioned 

i 

I authorize these ])resents with the ap]iroval of the 
actin.i»- president in San Juan, on the third day;of January, 
nineteen hundred and twenty. Si^’iied, A. de la Ilaba, act- 
in.i*’ seendary. Ap])roved, si^i;ned, Lni*i(jue (Johzalez, actiiii^ 
])resident.” | 

On January 9th, followin.u’, tin* de(*d of said was si^-ned 
before a notary public. This contract contains the follow¬ 
ing clauses; I 

‘‘Fourth. The pi’esent sale is carried out with the con¬ 
dition that the ])urchasing ])arty LieuteiiantiCommander 
V'irg’il Baker, U. S. Navy (Retired), will transfer the par- 


DO 
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cels in question to the Xavy Department of the United 
States witliin the lerm of one year, to the effect that the 
said (le])ai*trnent will utilize the said parcels in constructing 
and maintaining in o])eration therein a wireless station 
within a term of two vears following the date of transfer; 
it being stipulated that if the said wireless station should 
not be constructed within the said term of two years, then 
th(‘ purchasing party oi’ his successor in title will return 
to th(‘ Loiza Sugar Uomj)any the parcels of land now sold 
foi* tin* sam(‘ considcu'ation of two hundred dollars which 
hav(‘ iKov been paid for them, and it being equally agreed 
in the sanu' manner and for the same price that, in the 
event of abandonmiMit or ti’ansfer of the said station to anv 
other plac(‘ aftm* its construction and operation, the im- 
pi-ovennnits and structures of the said wireless station 
shall lu'cenn* tin* pro])(‘rty of the Loiza Sugar ('om])any if 
they shall not have* bee*n removed within a period of throe 
months following tin* date of the return of the })roperty in 
(*ach of tin* two case*s above stated. 

“Fifth. It is agr(*ed also as a condition of this contract, 
ainl in conm'ction with tin* wireless station to be built, that 
tin* Loiza Sugar Lompany will be free and e.xempt of all 
res])onsibility by reason of damage of any kind that said 
station might cause to third ])arties.’' 


Although tin* (h'cd of sale a])pears to be directly from the 
e-orporation to tin* (h*f(*udant, the lengthy documentary and 
oral (*vi(h*uct* (‘Xamiiied reasonably shows that the corpora¬ 
tion alwavs tlnvught that it was contracting with the (iov- 
ei-nnn*nt of tin* rnit(*d Stat(*s and that for that reason, and 
becausr of the natuia* of the work to be done, and not to the 
p(*i-sonal participation of the defendant, was due the fixing 
of a nominal ])rice. And it seems proper to state here that, 
analyzing carefully all of the evidence, it is plain to me 
that tin* <|uestion of the (*xchange of its land for federal 
land was n(*v(‘i- pi-o])osed to the corporation, nor was 
D1 discussed direc'tly with it the question of its being 
nec(.‘ssary for tin* d(*fendant to receive the title in 
onlcr that he should assume the res])onsi])ility for damages 
that tin* (lov(*rnnu*ut could not assume. The Court does 
not believe the t(*stimonv of the defendant to the effect that 
lie spoke about such matters with Mr. De la Haba and came 
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to an understanding with him. Nothing apibears in writ¬ 
ing; nothing* was communicated to the board ot* directors 

O ^ o I 

according’ to the minutes; no agreement was reached about 
a question of such importance, and no document was writ¬ 
ten. The testimony of Director Suau is (‘(inclusive; the 

testimony of Mr. Acuna shows it, and Mi*. De la ilaba was 

♦ . 

dead when the defendant testified. ! 

The same dav on which the (UhmI of sale Was (‘X('cut(KL 

• 7 

before the same notary, another deed was e.\ecut(‘d con- 

I 

stituting an easenKuit over a certain |)()i*tion neeihnl to com¬ 
plete the radius of the r(‘<juir(‘(l 2,()()() feet, ni cnusi<h‘rathm. 
of tJtr amount of one dollar, which the defmidant paid. 

The defendant and his wife tluui transfei*i*(‘(L on January 

21, 1920, to the Navy Departnuuit, what they ac(iuired by 

the deeds, omitting in the deed of transfer the clause rela¬ 
tive to the I’esponsibility for damag(‘s. Tin* Jjoiza Sugar 
('om])any did not ap])(‘ar in th(‘ execution of this n(‘W de(Ml. 
In the letter remitting the document tin* (hh'cndanl said 
that he had paid the ])Ui*chase price of the ti*a(‘ts of land 
and of the eas(‘m(‘nts, all notarial and other f(‘(*s, and also 
settling all claims (about $100.00) for s(‘(‘(l, catn*, fruit, etc., 
of the farnuu* who had ])lant(‘d the land purch'as(‘<l, and re- 
(juested that Congress be urged to (Uiact tlie legislation 
necessary. I 

Before the document was r(‘ceiv(‘d in WaMiington flu* 
Secretary of the Navy had a(l<li*essi*d hinis(*lf; (ui January 

22, 1920, to the Speaker of tlu* House of Bepii*esentativ(‘S, 

as follows: i 

92 “ iMiclosed Inu’ewith 1 hav<‘ tin* honoi: to transmit 

a pro])os(‘d draft of bill enabling* tlu‘ sech*(‘tary of the 
Navy to ac(juire a suitabh* site? foi* a rec(*iving and distant 
control radio station in Ih)rlo Kico. 

I 

“The I’adio station now (‘stablished on the ^hival Keser- 
vation in Porto Kico is a V(U*y impoi'tant oin^; and for its 
efficient o})(*ration a i*ec(*iving and distant (‘oriti-ol station 
must be far enough removed from the transmitting appa¬ 
ratus to avoid int(‘i*f(‘i*(‘nc(‘ by the sending out; of the elec¬ 
tric impulses with the i*ec(‘iving of incoming nii*ssages, and 
tliere is not room enough on the Naval Kesei-yation to ad¬ 
mit of the establishment of this necessary adjiinct on Gov¬ 
ernment owned land. i 
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‘‘A l)()ar(I was appointed by the Department to select a 
site for said pnr})()se and tlie site chosen is part of a suirar 
])lantation in the vieinity of the Reservation, and is admi¬ 
rably loeat(‘d for th(‘ pnr])ose. It is necessary also that the 
])rivile.ue bt‘ obtaiiK'd of layin<r wires nnderg-round sur- 
ronndin.j;- tlu* reciMviiiiC station witliin a circle of lon.e: 
radius, and tlur land on which this rim*ht or easement should 
be (‘Xerciscd has also beini selected by the board. 

“Sai<l ti-acis of land are owned by two corporations and 
the pric(' at which they offered to sell the Government the 
Title ainl tin* eascnnent respectively was, though perhaps 
not more than tin* actual value, a considerable sum, ag- 
gr(‘gating as , tentatively stated somewhat more than 


^.VlbO.OO. 

‘M\)Tmnand(‘l- Virgil Raker, who ])rior to the outbreak of 
tin' War was on th(‘ r(‘tir(‘d list and living in San Juan has 
bemi recalh'd to active dutv and is in charge of the wireless 
station on the Xaval Res(‘i*vation. He has a wide aetjuaint- 
anc(‘ on tin* Island and through his friendlv relations with 
th(‘ heads of tin* two sugar companies he was able to secure 
from tin*!!! tin* consi'iit of the compa!iies to ])art with the 
<l(‘si!-(*d site* in tin* one cas(‘ and to grant the requisite ease- 
mc'ins in tin* othc!* casi* for the Government's uses, for 
no!!iinal consid(*i‘ation. Previously to this, however, that 
is !ind(‘i‘ dat(* of tin* 2()th of August last, the Department 
had i!i accordance* with existing law leased to (V)mma!ider 
Rak(*r fo!‘ a |)(*!'iod e)f live y(*ars a .‘^mall tract of u!iused and 
U!is(*!-vic(*abl(‘ land withi!i the Keservatio!! because of his 
highly valuabh* s(*!-vic(*s di!!*ing the period of the war and 
of his line* ])i*(*vious r(*cord of service, and because of the 
advantage* to the* ])ublic i!iterests of havi!ig resident in 
Pe)!*te) Rice) an e)nie*e*!* of the X"avy who might, in case of 
nee*el, be* e'alle*d e)n for elutv whe!) the circumstances might 


reaelily be* suchithat ane)ther officer woulel not be available. 

“The t!-act le*ase*el te) Ge)mma!ider Baker, as stated above, 
is of no practie*al value to the Government for any other 
pur])e)s(* ainl tin* site* selevtc'd for the receiving anel distant 

centre)! !-aelio statie)n is greatIv !ieeeled anel therefore of verv 

* • ♦ 

e'onsieh'rable* value to the Government. The arrangement 
maele with Gommaneler Baker is for him to acquire the lanel 
a!nl easements elesire'd for the station by direct negotiation 
with the pivsent owners and transfer them immediately to 
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llie Government, assuming himself certain guar- 
93 antees demanded by the owners against injuries to 

crops, persons, and livestock resulting frdm the lay¬ 
ing of underground wires and the operation of the station. 
This guarantee the Department could not undertake and 
the assumption thereof by Commander Baker Was another 
act on his part of distinct value to the Government. The 
Arrangement also contemplates that the tract I heretofore 
leased to Commander Baker for five years with! the power 
of the Department under the law as it now stands to renew 
the lease from time to time for such further |iei-iods not 
exceeding five years as it might elect, if prior aiifhoi-ization 
by Congress can be obtained be leased to him and his heirs 
indefinitely or permanently transferred to him.; 

'‘The Department feels that the intei*ests of the Govern¬ 
ment would be most advantaireouslv served ])v the carrving 
out of the arrangement indicated above, and, as Com¬ 
mander Baker is proceeding with his ])art of |the under¬ 
taking and will transfer the property in (piestion to the 
Government in consideration for the Dei)artment’s mere 
promise to endeavor to obtain autliority for tlie transfer 
to him permanently of the leased tract and to reconimend 
that future administrations of tlie Xavy Depairtment ex¬ 
tend the lease from lime to time in case sucli |permanent 
transfer may not be effected, a j)rocedure tliat will sul)ject 
him to some considerable ex])enses and obligate him to 
protect the present owners of the new site against dam¬ 
ages, the Department earnestly recommends tliat it l)e em¬ 
powered, both on account of the advantages to |be secured 
by the Government as indicated and as a recognition and 
reward to an efficient and zealous officer, to (‘xcliange the 
small tract heretofore leased to (^ommander Baker for the 
important and valuable ])roperty and rights to il)e secured 
in that way, and it is urgently re(iuested that provision in 
effect as embodied in the draft herewith be enacted.” 


The letter is signed by Josephus Daniels. Tliere is not 
the slightest suspicion or the remotest idea of a Iconspiracy 
between the Secretary of the X^avy and tlie defendant. 

The Secretary of the X'avy communicated tp Congress 
information which he thought was true, believing that he 
was acting justly; that he was doing something worthy and 
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morilol'ioiis, and iiovoi-tliclcss. in i'act, l»y virtiu* of the coii- 
Irivance of tli(‘ (Kd'rndant, lii‘ was llio instrument used to 
induce Conirress lo ])ass an act u'ivini^ validity to a real 
s])oliati()]n 

AVIkm! t]i(‘ d(‘cd of ti-nsf(‘i‘ reached tin' Xavy Department 
it was siuit to tlu‘ AttoriH'V (Jeiieral who found some de- 
f(‘cts in it. 

In th(‘ meantinn*, on January 27, 1920, the defond- 
1>4 ant was i*(‘li(‘V(‘d from active dulv and was succeeded 
hv Li(‘ulenant McAVlioiler. The onh'i* ndievine,- him 
had h(*(Mi communicated on X"oveml)(*r 8, 1919, to he effec¬ 
tive' on D(‘c(‘mher Jl, 1919. 

'rinM*vid(*nce shows that althoneh IJi'iiteiiant McWhorter 
actod as tin* stuihn* nn*mher on tin' hoard that selected the 
site at Loi/.a and his siirnatnri* a])p(‘ars on tlu' r('])ort. the 
timtli is that tln^* iM'f'omnnmdation that tin' r('])ort contains 
was not a delil)erat(‘ prodind of his mind. Ih'irardini^ this 
])oint In' t<'stili<‘d at tin* trial as follows: 


Xow, state* aeain for tin' re'cord, in (h'tail and as 
accurately as you can recall, tin* circumstances of your 
meetinir him and what conv«‘i'<ation. if any, was had with 
respect to youi’ se'rviiie- on a Hoard for tin* si'h'ction of the 
Tioi'/a site*. .\. It must have* ]>(*e*n oidy a shoiJ time or some 
time* prie)]- te) the* a])])oiutnn‘nt of the* Hoard. T was in San 
Juan on the* station w}n*n (’oinmande*!' Hake'i* said to me 
that he* wante*el te) a])pe>int a he)arel foi* the' s(*h*ction of the 
site* feu* a i*(*inot(‘ coutT'ol station ainl that In' inte'inh'd to 
niake* iin* se*uio]* me*mh(*r of the* hoard. Tie' said furtlu'r 
that he* knew 1 was husv e-(*ttinir tin* ('ave'v station in com- 
missie)u ainl that he* would do tin* woi*k in conne'ction with 
it. lTe>w(*ve*i*. he* wishe'd wln'ii T had an o])])ortunity or time 
to e'o ai'ejuud anel le)ok at tin* variems site's. Fn the same 
e*e)n\'e*rsatiem he* saiel that he* conhl a])poiut himse*lf se'nior 
me*mhe*r e»f tin* Ihearel hut eliel ne)t (*ar(* to, or worels te) that 


(*ffe*ct. 

(). Die] he* at that time say anythin^: as to who was to 
write the* re*])e)rt ? A. The* re‘])oi*t was mentionoel iu that 
co?ive*]*satie)n, the writing: of the re*])ort was mentioned. 

O. Diel the* eh'fenelant sav to vou that he woulel write the 

w • • 

re*])ort A. Tie' saiel he woulel do the work and some refer- 
eiu'c was made to the report. 
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I 

Q. Xow, (lid you write the report as senior member? A. 
I did not. 

Q. Did you liave anything to do with tlie preihiration of 
the report? A. I did not. 

Q. When and under wliat circumstances did yc^u sign the 
report wliich is dated October 2"), 1919, ip evidence 
95 in tliis case? A. Tt was on anotlier occasion of my 
visit to San Juan. Returning to (''av(*v late in the 
afternoon T stopped l)y the Kadio Station and w(pit into the 
office. Commander Baker was tliere and said tjiat the re¬ 
port was ready for signature and lie either Ijanded tlie 
re])ort to me or laid it before me on the desk and I looked 
the report over. 

Q. Then what hap])ened ? A. As T slated bed' 
previous testimony, I (juestioiUMl—T wouldn't 
tioned, I hesitated on ac'count * « * ])i-ioi- 

get tilings straight in my mind, T had ])ass(‘d 


ore in mv 
say (pies- 
ito that, to 
the Loiza 


site at least on two occasions with Commainhu* Baker and 
T was slightlv confused in mv mind as to th(‘ lexact site. 
I asked him on that point and he ex])lained it to me and I 
understood then thoroughlv well which site it \Vas. Then 
in the same conversation T brought up the condition of the 
roadwav as to inundation. 

« I 

Q. When you signed the report was the defiMKlant Virgil 
Baker present? A. He was.'’ ! 

i 

It seems convenient to state lu‘]’(‘ that in his t(‘stimonv 

I • 

the defendant contradicted the testimony of Lienhmant Mc¬ 
Whorter and that this conflict b(‘tw(‘(‘ii tlie t(‘stimony of 
two men given before me led m(‘—my miml beijig alix'ady 
filled with great doubts by the otlnu* (‘vidimce—iij a (hdinite 
manner to judge the defendant as a witness whos(‘ testi- 
monv could not be given full credit. On the contrarv. Lieu- 
tenant McWhorter, bv his firm and cool manner ;of testifv- 

• . i • 

ing, by his face and his looks and his manner and r(‘ason- 
ings, seemed to me to be one of those men who,! when ])ut 
under oath, only tell the truth, without being influenced to 
deviate from it by sympathy, friendship, spirit o'r even the 
fear of appearing in a disdainful position, failing in the 
accomplishment of his duties, signing as his somothing that 
was not. I observed him as well as the defendant land some¬ 
thing like a sensation of repose comes to my Iconscience 
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when I I'ciy on liis tc.^tiinoiiy. Tli(‘ r(‘i)airiiig ])o\ver of Jus¬ 
tice* would not ])(* ])ossil)Ic if there were not characters like 
liis. 

l)t) On Janinn*v lo tlie I>ure‘au of Steam En<»’i- 

n(‘i‘i'in:Li’ st‘nt a l(‘tl(*r to the District Communication 
Supei'inteiidc*!!! of San Juan Dadio Station, in which, among 
otlu‘r things, it is said: 

“Tin* site se](‘et(‘d on tin* Loiza Sugar Comj)any's ])lan- 
tation, for a distant conti'o] and r(‘C(‘iving station for the 
Oavev and San diian stations, as refenunl to in tlie above 
refe*n‘nces, m(‘t“ts the ai)i)rovaI of tlu* Bureau.'' 

Li(‘nlenant .McWhoi-ter must haxa* found this letter in his 
of1ic(‘ or must hav(* i-eceived it imnu‘diatelv after he took 
charge*, an<l wh(‘n Ik* cann* in dir(‘ct contact with the site at 
Loiza tlu* doubts that lie liad from tlie bi‘ginning increased 
in such mannei' that lu* d(‘cided to s(*nd to tlu* I>ur(‘au of 
Steam Engin(‘(‘ring, on F(*l)ruary the following 

radiogram: 

“lb*commend hnal arrang(*ments for aeMiuisition of site 
at Loiza for rec(‘iving station bi* withh(‘ld ])(*nding recei])t 
])reliminary plans and n‘coinm(*ndations now under ])re])a- 
ration cov(*i*ing this si*ction. Preliminary re])ort follows 
m*.\t mail." 

Tlu* r(‘])ort nu'iitioned is contained in his letter to the 
Ibii'eau of Mar*ch 1, P.tllt), which stalt*s: “In tlu* ])reparation 
of pr(*liniinary ])lans * ** * c(‘rtain undesirable fea¬ 

ture's pe*i*taining to the* site have* de‘V(‘lo])e*d * 
follows." Enume'ration and lA'asoning covei'ing the fol- 
lowing points follows: that tlu* ])]'opos(*d site at Loiza is not 
adapt(*d to the* location of tlu* distant control station be¬ 
cause* of insunicie'ut de'pth and size* e>f ])arce‘l ])etween the 
roael and the* rive*!*: that the* roael le*aeling to site is fre- 
epU'ntly inundat(‘el: that it would be* ne*ce*ssai'y to ])rovide an 
inele*])e*nd(*nt wate*!' supply syste'm; that the* cost e)f control 
wires to San duan anel Cavev woulel be teio great; that 
wh(*n the* site* was se*Ie*cte*el consiele*ratie)n was give*n oiilv 
to undergre)unel system, anel fe)r this purpose the site offers 
no advantages over other sites more centrally anel favor- 
ablv located, and that there are no nearbv towns offering 
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any places of amusement so necessary for content- 
97 ment of ])ersonnel. lie recommended tjie selection 
of a new site. The report covers five paiges. 

Xotwithstanding- his report, he continued \yorking and 
on March 13,1920, he sent the plans and estimates covering 
the establishment of the station. 

Then on March 24, 1920, tlie defendant sentj a letter to 
Commander IIooi)er, in tlie Xavy Department, which be¬ 
gins: “My dear Hooper,-’ and contains the following para¬ 
graphs : 

“1. I have had an inkling that interests are|possibly at 
work to try to discredit the project for a distant-control and 
receiving station the plans for which were well under way 
when McWhorter relieved me here tlie latter part of Janu- 
arv. I was informed when I was in Washington in Decern-' 
her that the Bureau was an.xious to complete the plans as 
soon as possible in order that funds available under this 
year’s appropriation could be used. 

“8. 1 am interested in the present site for the reason that 
I know the urgent need for a more efficient svstem of radio 
communication here in Porto Kico in peace times as well as 
during war. Also, I spent considerable time and hard 
work, and at least two trips to Washington at my own ex¬ 
pense, ill order to complete the arrangements for construc¬ 
tion of the station. And 1 consider any activities that tend 
to delav or iirevent the liuilding of the distant-control sta- 
tion to be of great disadvantage to the Service.” 

And on the 2()lh of the same month and year the defend¬ 
ant sent him a telegram which reads: ! 

“Strongly suspect that distant control site recently ac- 
cpiired is being grossly misrepresented to Department and 
that activities harmful to Xavy are endeavoring delay in- 
detinitely or jierhaps entirely prevent establishing distant 
control system in Porto Kico. Kecpiest copies all.dispatches 
and letters derogatory to selected site be forwarded to me 
bv mail steamer sailing from Xew York noon! Saturdav, 
March twenty-seventh, in order that 1 may furnjsh you ac¬ 
curate estimate of situation without delav.” i 


Lo9()a 
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On March 26j 1920, an answer was sent to the defendant, 
enclosing copies of the letters of Lieutenant McWhorter. 
It was siirned Lv K. S. (JrifTin, Kiiniiieer-in-Cliief of the 
Navy and (hiief of the i^ureau of Steam Engineering. 

On April 14t]li and IStli, 1020, the defendant wrote letters 
to Commaiuhn- IIoo])er in wliicli he referred to the 
98 commnnieations of Licniteiiant .MeWhort(‘r and 
answered liis criticism of tlie site at Loiza. In the 
letter of A])ril 18th there is a paragraph which reads: 

“In regard to the estimates of cost in McWhorter's letter 
of March l.‘l, 1020, I iiav(‘ consult(*(l with Licniteiiant U. L. 
Pettigrew, (0. E.), U. S. X., the Civil Engineer at St. 
Thomas, and he estimates that the station can 1)(‘ con¬ 
structed under the sti])ervision of a Xavv Civil Engimnn- for 
at least one-third less than the estimati*s nKMitiontnl above. 
I would strongly sngg(‘st that Ijientenant I\‘ttigr(‘W be pnt 
in charge of the construction, if practicabh*. II(‘ s(H‘med 
to believe that a com})etent civilian conld lx* (‘m])loyed who 
conld take care of his woi'k at St. Thomas while he is l)nild- 
ing the Loiza Station. 

“I believe the above remarks answer all the criticisms of 
importance, but if tlun-e is any further information that I 
can furnish 1 shall be glad to do so.'' 


On June 7, 1920, another deed was executed by the de¬ 
fendant, in which the comnunits of the Attoiaiey (leiieral of 
the United States wei’c‘ takcni into consicKo'ation. 'I'liis new 
deed was not sent to the Attornev (leneral for (‘xamination. 
Like the fornun*, it contained the same condition as to re¬ 
purchase by the Loiza Sugar ('ompany in case of al)an- 
donment or failure to ei'ect the station within two v(*ars and 
the same stipulation that tlu* improvements and structures 
not removed within three months from a st)ecilied time 
should become th(‘ property of the Loiza Sugar C'om])any. 
With the new deed the defcnidant sent to Washington the 
form of acceptance preferred according to the laws of Porto 
Rico. 

It is not possible, without lengthening still more this 
very long opinion, to refer in detail to all of the documents 
and specify the'details of all of tlie facts. It will be suffi¬ 
cient to say that ste])s wen* taken for the construction of the 
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station at Loiza. Specifications for the buildings and utili¬ 
ties were pid)lislicd and propositions were received, but the 
fact is tliat said construction was abandonedi about the 
month of June, 1920. 

Why was it al)andoned? On account i of the ad¬ 
verse report of Lieutenant McWhorterf lOii account 
of a certain investii;-ation made ])y Dr. Austin Of the U. S. 
Xaval Kadio Research Lalioratoiw, Bureau of i Standards, 
showiiii;- tliat the site at Loiza was inferior to tluit of Cavev, 
or at the most equal to San Juan for radio reception pur- 
j)oses/ On account of the excessive cost? Be(4iuse it was 
not reallv necessarv? It is not clear that it was! on account 
of any one of these circuinslaiices. Pei’haps they all con¬ 
tributed, especially the lack of a real and urg-eht necessity, 
for, there being two stations constructed, thdy could be 
ctunbined, as they were, for sending and receiving* messages. 

The first document in which the abandonment is men¬ 
tioned is a memorandum from Admiral Gridin Ito Admiral 
Ikirks dated June 19, 1920, in which the following is said: 
“As a 1920 project Loiza should be cancelledi We may 
want to take it up later or next year.” | 

On August IJ, 120, in a docuimuit signed l|)y Admiral 
Gridin and addressed to the Governor of the Virgin Islands, 
showing a com])lete and combined study of thej radio tele- 
gi*a])h and radio materiel activities in the West Indies, it 
it said: I 

“IJ. it has been practically decided not to establish the 
])ro])os(‘d joint distant control and receiving station for the 
('’avev and San Juan stations at Loiza, but to consolidate the 
Gav(‘v and San Juan transmitting stations atjOavev and 

» » * i * “ 

control them from San Juan instead * * 

In another document (*ontaining the outline of I radio work 
for tlie fiscal year 1921, dated August 1(5, 1920, and ad¬ 
dressed also to th(‘ Govei*nor of the Virgin 'Islands by 
Admii*al GrifTin, the following is stated: I 

i 

“Th(‘ Bureau considers tlie expenditures necessary to 
(‘stablish a joint distant control and receiving station at 
Loiza for the Cayey and vSaii Juan station, as discussed 
in other co]*r(‘spondence, to ])e not justified, aj: this time, 
and desir(‘s that instead the Cayey and San Juapi transmit- 
ing stations be consolidated and controlled frond San Juan. 


I 
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The land al Loiza wliicli has Ix'cn ()])taiiiiHl I'or tliis pur> 
pose will ])e retained for possible future ns(‘ as a 
]00 site for a control station." 

And there is a letter ivceived hv tin* defendant 
dated June JO, 1!>‘20, and sii^ned “ Mel’onindl/' tlK‘ pertinent 
part of which is as follows: 

“I had a loni*’ talk with Hooper yesterday and he says 
the Bureau has decided that thev will not huild the distant 

control statioirat Loiza this vi^ar. 'rh(‘v ]H‘li(‘V(‘ that hv 

• • » 

removing: the transinitt(‘r from San Juan to Lavev thev 

• « » 

can distant control both of th(‘S(‘ from San Juan and u’ct 
the same rt^sulls without th(‘ additional (*xp(‘iis(‘ of soTUe 
two hundnnl thousand dollars. 1 told him that 1 did not 
ex])ect th(‘ bt‘sti results from this ari’ane,(‘m<‘iit an<l Ixdieve 
that he would have to put in a distant control station at 
some date in any case. He has, how(*V(‘r, (h*cid(‘d to R-ivc* 
the thiiiii- a trial durini;- tlu‘ curianit fiscal year and make* up 
his mind about it as a r(‘sult of such trial, lb* is holding* 
Loiza for futina^ d(*velo])nu‘nt. Of course*, if tin*)' can u'(‘t 
the same* result bv movine tin* San Juan transmitt(‘r to 
Layey that is the best solution as we* save* the* e.\'])e*nse of 
the installatieeii at Leiiza. 

“I aske*d about Dr. Austin's re*])ort. Hoo])e*r says that 
Austin made* ine adve*rse* i'e*]>e)rt auainst Loiza e*xe'(*pt tliat 
the receivin^R- coinlitions we*re* e‘<|ually R-ooel at San Juan 
and bette*r at Oaye*y. 'fin* I>ure*au re*Rarels a elistant con¬ 
trol station in the* meeuntains as be^iiiR out of the* (nn‘stie)n 
inasmuch as it we)uld be too ne*ar to Oayey." 

At this staRe, Loiza bi'ine; abandoin*el, a])pare*ntly feir the* 
moment, and in fact for all time*, without tin* Attorin*y 
Oeneral of the* rnit(*d State*s ha\‘inR re*neh*re*el an e)])inie)n 
in reR’arel te) the* new ele*eel anel the*i*e* be*inR' ne) law authoriz- 
iiiR' the ])urehase*. the* ele*fe*nelant sue'e‘e*e*ele*el in haviiiR the* 
Secretary of the* Xavy acce*pt the* transfe*r e)f the* lanels at 
Loiza on AuRUst D, lb*J(). Anel thus was e*e)hsummale*el tin* 
fifth ste*]) towarel eibtainiuR the* se)-calleel ce)ntrae*t e)f lease 
for a term of 999 years. 

The ek*])ositie)n of Se*cre*tary of the Xavy Je)se])hus T)anie*ls 
who acce])teel the* ele*e*el ex])re*sse*s e*le*arly anel cone*lusive*ly 
the state of his minel anel the* ide*a that he hael e>f the matter. 
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Tt reveals the full effeet produced hy the false ;re])reseiita- 
tioiis of the defeudaut and tliat without them his pur})oses 
would not have been elTective. 

I 

The statements of Secretarv l)ani(‘ls ; are of de- 

• ( 

101 cisive importance in this matter. They:are as fol¬ 
lows : I 

I 

‘‘Q. Xow, Mr. Daniels, you slate that tliat option contract 
had never ])een called to your attention? A. jXo; not to 

the lK‘st of mv recollection: nor had I (‘ver heard, to mv 

• * 

I'ecollection, of anythini;-that tlie Loiza Sui*ar (\un])any had 
to do with it. 1 didiTt know aiivtliiiii** about that. 

Q. The I’ecords in this case disclose, that is to say, the 
records alr(‘ady in evidence dis('lose, that after iLieutenant 
Commander Bakcu* had acquired that o])tion, anid aftm* the 
letters which wer(‘ sent to (k)ne,’ress under vour siii-nature 
were maih‘d, Ik* accpiirc'd tith* to this ])ro])erty |in his own 
name, and not in the name of tin* Xavy l)e])artment. Did 
vou know tliat? A. 1 didn't know anvthiim* about that. 1 
did not su])pose the officer that Admiral (JiMfhii was talk- 
ini>' about was u-ettini;- anvthinu’ for hims(‘lf of anv value; 
1 tliouii-ht that he was servin.i;- the De])artmont by makine; 
a u’uarantee which we could not lee'allv make.! Tt never 
entered my head that anythin,!;- was beiu.i;’ done by which he 
could <;-et pecuniary ])i'ofit or advanta!;-e. If 1 liad known 
it, T should never have acce])ted the deed, or liaye had any- 
thiu!>' to do with it. i 

Q. Mr. Dani(‘ls. from ofti('ial documc'uts now initho record 
in this case, it a])pears that on January 22,11920, and 
a.u'ain on D(‘cemb(*r Id, 1920 , yon wrote a letter to the 
S])eakei' of the House* of Ib‘presentativ(‘s, recommendiiye; 
the ])assa,!;-e of le,!;islation which would .i;ive tliei Xavy De- 
])artment authoi-ity to convt*y oi* lease pi-o])erty in San 
Juan in exchan.u'e* for a radio station site and (‘asements 
in connection therewith AVill you state what par¬ 
ticular ])erson, if you had in mind any ])articular person, 
you desired to make* this ti*ansfer to? A. I hadino person 
in mind. T wreite that lett(*r in order to enable the Bureau 
of Eni;-ineerin.<;- to carry out its desii-e to have a distant con¬ 
trol radio station. | 

Q. Invitin<;- your attention a!;ain to the deed, and to an- 
oiher clause therein, I will ask you if your attentipn was in- 


I 
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vited to tlie provision in tin* drnd to the i‘tTect tliat in the 

event of the ahandonnient or transfer of said station to anv 

« 

other ])Iaee after tlie constI'lietion and op(*ration. th(‘ im¬ 
provements thereon shall l)(‘eom(‘ the ])ro])erty of the Loiza 
Su«:ar (\)mpany. if tlu'v shall not hav(* hecm removed within 
three months after the date of tin* return of said pi*o])ertv? 
A. Xo. 

Q. You are awar(\ of eonrs(\ Mr. Daniels, that no ex¬ 
ecutive officei* or a(lmininstrativ(‘ oftic(*r of th(‘ (lovernment 
has authority to conv(‘y, in'i'ant. or cede away prop- 
102 erty of tin* Unil(‘d State's, exce*])! by authority of 
Congress? A. Yes. 

Q. If your atte'iition had hec'U calh'd to this pi’ovision in 
the deed, would you have acc(‘])t(*d tin* (h'ed in that form? 
A. Well, I ne\'(*]* h(*ard of Loiza Sugar Company in tuv 
life before. I should not have acc(*])t(*d tin* (l(*(*d, if I 
had sup])osed there was any linancial profit to any Xaval 
officer. 

Q. Mr. Dani(*ls, if you had known the fact that the ])lan 

as actuallv follow(*d out, or rather the (h*e(l as actuallv 

• • 

drawn, would contain a r(*vert(‘r clause*, provieling tor the 
r(‘conve‘yane-e* e)f said tract for the* ])rie*e* ]>aiel, in the* eve*nt 

the raelio station was not bnilt in two ve*ars from .lanuarv 

• • 

h, 1!)2(): and that in the* e*ve*nt of abandonm(*nt, any prope'rty 
not re*move*el within thi'e'c months shoulel ve*st in tin* Loiza 
Sugar Ce)m])any, we)uld you have* fe*lt it your eluty or not 
to a])])rise Congress e)f that fae*t ? A. I eM'rtainly we)nl(l 
have. 

(,). Anel at the time* von wrote* this h‘tte*r, von diel not 
know that to be* a fae't ? A. I was not adv(*rtcnt to it. 

C). Anel lunl you kne)wn that tin* ace*e‘ptane*c of tin* eh*cd 
of June 7, LJ20, would have* re*sulte*(l in the* e*on\'e‘yane*e* te) 
Lieutenant (’ommaneh'r r>ake*r, (l\e*tir(*(l), of appre)xi- 

matelv D-l J ae*re‘s of land in the* Citv of San Juan, feir 

• • 

whate*ve*r he* eliel in ce>nne*e‘tion with the* ae'<iuisition e)f the* 
])ro])erty at Leiiza, weuilel you have* signe*el the* ele*e*d, or ac¬ 
cepted it? A. I would in)t have signe*el it, if I hael known 
that it was be*ing give*n to him, anel that it would re*ve‘rt to 
his ])ersonal ])e‘cuniary value*, e>the*r than a plae*(* to bnilel 
him a house on.-' 

“I was assureel that the* lanels we*re* of negligibU* value*, 
.It never occurivel to me that the lanels wen* of 
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any valnv, oX(*(‘])t nominally; aiifJ if I had Jcnoiv,n that they 
H'('re icorth as much as $l25,()()().()(), or creii $s much as 
$1(M)()0.0(), I irould acrcr hare aeeejded thf deed. I 
tlioii<>-lit it was an exc'liani;’o t‘or ii'uarantec^s, without 
carryiiii*- any pi-ofit wliatover, to tlu‘ ])cviiniary advantage 

of anv Xaval officer or anvbodv else.*' 

• • • 

‘‘The lei^-islation was ]n‘rniissive and not mandatory. If 
the matter now had come to my attention that tli(‘re was in 
this lease or exchan:L::e any ])ossihility, even remote, that the 
transfei’ would inure to the (inancial henefit of a XTwal 
officer, I would n(‘ver liav(‘ ('oncliuled the transaction, and 
would Iiav(‘ re]mdiat(‘d it from the hee:,innin<»’. il was very 
well advertent to the fact that no XaraJ officer or officer 
of the (hn'cnnncut teas cutillcd to any money, pii’otit or pay 
of any kind in addition /o his salary: and I was not 
103 irilliny f o ask (''oi/yr(‘ss f o chai!y(' \h\s \)o]lfy * * * 

It n(‘ver occnri*ed to me, nor do I think; anv XTival 
officer in the Department thoiiiiht, that they >vere trans¬ 
ferring to a Xaval officer r(‘('eivin^ pay from t|he (loverii- 
ment, property that would iniir(‘ to his personal financial 
profit.’’ 

“1 do not regard s(‘clion o as at all mandatory; and that 
if I had to act under it with the infoi-mation I would have 
obtained aftm* investi^atinn' the value of the ])rb])erty, and 
that if 1 had found that anv Xaval officer was to r(‘ceive 

• I 

})eciiniary lunnhit, I would not have l(‘as(‘d the |)lace under 

Section o; hut 1 would have asked (\)nni‘(‘ss tol make such 

* » 

compensation as conditions min'ht justify. 1 mean by com¬ 
pensation, r(‘turn foi* any moiK/ys ex])(‘nded, ihecause no 
com])(‘nsation could n(> Xaval oflicer; hu't if he ex- 

])ended money, I would have soun'ht means to keturn it to 
him. Vou ask me if 1 would have de(‘m(‘d it imprpper. I say 
it U'oidd have J/iooi decidedly improper for the Secretary 
of the Xar/f to horc any ayreemenfs or understandinys ivith 
any Xaral (»l)iccr lo carry ont any act of Conyn'ss^ which 
nave compensation above the ren'ular pay fixed by law 
for Xaval offic(‘rs.” ! 

i 

Time went hv and the Administration at Washinnton 
cliannod as re.nards the h(‘ads of I)(‘partments,; hut not as 
renards the suhoi*dinat(* offic(‘rs in numeral. ; 

Thev continued tlunr (dTorts to s(‘cur(‘ the action of Con- 

• I 

uress and the record contains a certain memorandum in- 
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troducecl in evidence* ])y llu* dcf(‘ii;!.nit, <lated May 14, 1021, 
and signed by Aclini*- Solicitor I*ick(‘ns X(‘ai»’le, which in 
my judi'ment is of iiT(*at importance b(‘canse it shows the 
effect that the rej)r(‘sentations of the defendant ])rodnced in 
the D(*partm(‘nt. When in the said document it is read 
that: “Commander Baker has carri(‘d out liis pai*t of tin* 
iindertakini*- in ii*ood faitlr' and tin* facts admitted as true 
are analyzed, amon«;- others that the “said ti’acts of land 
were owned by two corporations and tin* ])i*ice at which 
tli(‘y off(‘red to s(*ll the (b)V(‘rnment the* title* and tin* e*as(‘- 
ment res])ectively was, thou.^h pi*rha])s not moi-(* than tin* 
actual value, a consi(h*rabh‘ sum ai*-,e:r(\natin:Li', as t(‘nta- 
tively stated, som(*what more than Commaiid(‘i- 

Virg'il Baker * ^ ])y i-(.jisoii of ])(*i*sonal 

ac<piaintance with the own(*rs to obtain the* land and 
104 easements for a smaller (‘onsideration, for tin* (lov- 
ernineiit's nsi* and convev(*d th(‘m to tin* (b)V(‘rnm(*nt 
without charge*," the j^-rade of i.trnoi'ancc* in which tlu* Ib*- 
partment found its(*lf re*n’ardin:Li‘ llu* r(‘al facts is inf<‘i*r(‘d 
and it is explain(*d how it could act in tlu* maniu*!- in which 
it did. 

In liis letter of dniu* 29, 1921, which b(‘ii:ins as follows: 
‘1. As 1 int(*nd to n*sid(‘ p(‘rmaiu*ntly in Porto Ivi(*o", tin* 
defendant insisti*d in his ])iir])os(‘, .li'oine- imnu‘diat(‘ly to 
Washiiiii-ton, and finally, on July 12, 1921, the act so lon^- 
(*x])ected was ])assed, as follows: 

“That as consideration foi- a suitable sit(* and re‘(piisit(* 
rii»'hts, ])rivil(*ii‘(*s and eas(*m(*nts foi- a i‘(*ce‘ivinu‘ and dis¬ 
tant-control radio station in Porto l\ico tlu* Seci’(‘ta]'v of 
the Xavy be, and he lu‘re‘by is, anthorize*d to (‘Xchan^e or 
lease for such ]U‘riod as he may (h‘(*m propi*i* any land 
nnd(*r naval control in Porto Itioo not otlu‘rwise‘ re<inirc*d 
for naval pnr])os(*s: I^rorhlcd, 'Phat in time of war or na¬ 
tional emerinency, if iiece‘ssary, tlu* Xavy I)e])ai'tnu*nt shall 
have without cost free and unlimited use of any land so 
exchaimx'd or leased." 

And, finallv, three davs later, on dnlv 1.”), 1921, the so- 
called contract of lease for 999 years was executed. 

Can that contract hold li'oodIn onr jiul^ment it can¬ 
not. It is fraudulent and therefore void. 

Ill 1839 the Su])reme (’ourt of the ITiited States, in tlu* 
case of Smith v. Richards, 38 U. S. 26, 35 and 36, pointed 
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out tile road and the liirh: tliat slioiild i>iiide in applyiii<;- 
the law to the facts in this case, thus: I 

“Havius>: come to these conclusions in rehitioii to the 
facts of this case, the ue.xt iiKiuiry in order is! what is the 
law of the case? It is an ancient and wed-established 
principle, that wlunievin- suj)/}r(’s}() rrri or falsi 

occur, and more especially l)oth toi»-ether, they afford a 
sufficient .uronnd to set aside any release or conv(‘yaiice 
* * * in I Stoi-y's hhpiity, 201-2, it is thus stated: 

‘\Vh(M*e the ])ai‘ty, intentionally, or hy desii^n, misrejireseiits 
a material fact, or produces a false im])r(‘ssi()h, in order to 
misl(*ad another, or to eiitra]) oi* cheat him, orjto olitain an 
nndne advantai;'e of him: in every such case, there is a 
])ostive fraud, in the triu‘ s(*nse of the terms j there is an 
evil act, with an (‘vil intent; doJunt iiialut}i, ad c\rci(uf 

diuii. And the misrepi'es(‘ntations may Ijie as well hy 
105 deeds or acts, as hy words; hy art dices to misl(‘ad, 
as hy positive assertions." i 

'file evidence would have hecni inoiv complete if it had 
included the ti'stimonv of Acting’ Secrcdarv (d' the Xavv 
Tli(‘odore lioosevelt, who siii'ued the conti*act A'ith the de¬ 
fendant. It was announced hv the defendajnt that his 

• 

dc‘position would he taken. This was not done and the said 
Mllic'ial was ahs(‘nt at tin* timc‘ of tin* trial. However, other 
t‘\i(U‘nc(‘. esp(‘(‘ially tlu‘ deiiosition of .\ctihi»‘ Solii'itor 
lhck(‘ns Xea.L:h‘, thi’ows ninch Iii»ht on the fa('ts surround¬ 
ing- th(‘ si.iiiiini;- of th(‘ doiminentAind on the st^ite of mind 
of th(' .\ctin.i;- S(‘c]*(dary when he so acted. The ollicial had 
oc('npi(‘d his position only a short time and \ve know the 
wron,u- inipi-(‘ssion which th(‘ defendant had sn('cc‘eded in 
pnxlncin.u- in Washineton hy his false r(‘])resentations re- 
iiardin.n' the value of tlu' land at I-oiza; the decisive im- 
portan<H‘ which his jiivseiKH^ laid had; the responsihility 
that tlu‘ d(‘fendant ha<l contiauded for the damai’-es that 
mi,i 4 -ht ori.ninate in the future; the n(*.e-li.i*-ihle yalne of the 
land at San (leronimo, and his intention to impi-ove it and 
hnild his resideiu'e thereon, always ready to lepd his seiw- 

ic(‘s to th(‘ Xavv * * * If the truth a.s revealed hv the 

• • 

evidence had been known to Actin.i»- S(‘cretary Kposevelt, he 
coidd have acted as he did only as an accomplice in the 
fi-and to despoil the (lovernment of the United iStates of a 
valnahle i)iece of pro])erty, and it is impossihle! to imagine 
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(‘Veil that tills was tlie case. Anyway. tlu‘ iiositioii of tlio 
(lofeiidaiit would not liave (diau.uvd and tlio (*ancellalioii of 
the eontraet always would have been reiiuired. 

It has lK‘eu said that as there (‘xists au Aet of ('ou.uTi'ss 
and it luMu.ii- iuipossihle to iu(]uire into its reasons for en¬ 
act iu.u' it, this suit falls of its own wei^uht. 
ld() It is not so. (\)n.u-r(‘ss did not transfer the 
reservation of San (Jeroninio to the defendant. 
(V)nirrt‘ss anthoi*iz(‘d the Secretarv of tlu‘ Xaw to (‘Xchann’e 
or h‘ase any land ninlei* Xaval control not oth(*rwise re- 
([iiii'CHl foi* Xaval purposes as consideration -for a suitahh* 
sit(,‘ for a r(‘c(‘ivini 4 ' and distant control radio station in 
Porto Pico. The matter was not settl(‘d in linal and con- 
ci'(*te foian hy (’onii'i’ess. much h‘ss personally. The Secro- 
tai’y was not ohlii;vd to act, and if 1 k‘ did lu‘ could do so 
only within tlu* limits IiximI hy the law and in compliance 
with th(‘ purposes exjiressed therein. 

Th(‘ conti-act of duly lo, says that it is (‘X(‘cuted 

**in (M)nsid(‘i‘ation of the transfer, hy the said Picmtimant 
(’ommander X'iriiil Ihiker, P. S. Xavy. (IPdired), and his 
wif(*, St(*lla May I'akmx to the Pnitc'd States of America, 
n^pi’eseiited hy th(‘ S(‘cretary of the Xavy. of a tract of 
land and (‘asennmts foi* a distant control I'adio station in 
Porto IPco, as d(‘scrih(‘d in * * * pj further con- 

siihn-atioii of th(‘ payment this dat(‘ to tin* Pniteil Stat(‘s 
of America of thc‘ sum of one dollar (^pl.Oh) hy llu* said 
Lientmiant (’ommandei* \’ir,eil P>aker. P. S. Xavy, (Pe- 
tirint) : and in nn'oenition of scu’vices iX'iuhuH^d hy him in tin? 
wai' ayainsl the (Im'man Km])ire and in otlun- wars: and in 
r(‘(*oii‘nition of \’alnahh‘ sei‘vices nnuhn'i'd l)v him in Mav, 
nin(*t(*en hnndn.‘d and twenty, while not on active* duty, 
which s(*r\i«‘es ai<h‘d mate*riallv tin* P. S. Armv Ti’ansport 
.Xortln'i'ii Pacific, tlh*n stramh'd in a dani;'(.‘rons position 
on a I'ei'f off t lu* Island of Porto Pico.'- 

()mittin.e' tin* consid(‘ration refenn'in.e' to the* st‘rvic(‘s of 
tin* d(‘f(‘ndant and tlu* ])aynu*nt of tin* sum of one dollar 
which is not authorized hy law, and at all events consider- 
inii' the ix'coi'd which shows what those servic(‘s were and 
whether th(‘y merited sp(*cial attention, we hold that the 
evidence' shows convinciiyely that the Secretary was 
107 not in a ])osition to com])ly with tin' law, he(*anse the 
construction of the station was nnne(*essary and had 
heen abandoned, es})ecially taking* into consideration that 
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what tlie (lefeiKlant war tra]isinittini»- was iio^ a complete 
title, hut a title subject to the eoiulitioii that the station 
should be built within a period ot* two years, j 

Ill reachiiiii: the t*ore;L*:oiii^ coiiclusioii we h|ave not for- 
J 4 :otten what Admiral (irilliii said in his de|)osition, nor 
what other witnesses said. The facts, however, arc 
supei'ior to words, and the facts, on Aui*ustAi), 1020, on 
duly I."), 1021, later, and at present, were tha|l on account 
of a series of circumstau(*es which appear from the record, 
the construction was abandoned. 

What Admiral (Irifliu sai<l- on Aui;ust 1*), 1020, is con¬ 
clusive. What was said in the do(*ument ()l[ Aui*ust 10, 
1020, rc^iiardiui*- tlu^ hind at Tioiza is subject t!o interpreta¬ 
tions, but the doubt disa]»p(‘ars when the real situation is 
jnialyz(‘d. On Auii-ust 10, 1020, the .\dmiral said: “The 
land at Loiza which has becm obtaiiie<l,” aiidjat that time 
S(‘cretary Daniels had not acce))ted the deed (M* sale. Tlie 
lett(‘r of McDonnell permits a look into its interior. The 
int(‘rvention of llooj)er. and es])ecially th(‘ imj)ression, the 
false im))ression, which the (hdendant succe^'ded in ])ro- 
diicin.Li’ in Washinuton, reiiardin.e,' his .u’ood fiiitli and the 
justi(‘(‘ of his petition, (‘ven to the limit of consjderin.i*'there 
that they wna* ind(*bt(‘d to him, a])])ar(‘ntly resui'rected a 
corpS(‘, and such a thin,:;' is not permissible, not* admissible, 
nor valid wluni it invoice's the disposition not bf oiieV own 
])ri\’at(‘ property, but of pr()})(‘rty of the* Oov(‘i*nment. 

ddicre is no doubt in my mind that it is a re'ali fact, proved 
by tli(‘ (‘\’id(‘n(H‘. considc'rc'd jnstly, lirmly and without hesi¬ 
tation. that construction of tlu' station on the Doiza ti*act 
was abandone<l on Au.enst lb, lb20. and on duly 15, 

lOS lb21, and alwavs, as i-e'aHinned bv the cinainistance 

« « ■ 

of tlie I )(‘i)ai'tnu'nt’s having,' allowed to (‘lapse the 
pi'riod of two y(‘ai‘s without re<iuestin.L;' an eXit(‘nsion, and 
I'efusin.e’ lat(‘i* to solicit oi* acc(‘pt a certain exte'iision of 

time, th(‘ (U'tVndant acting' of his own ae'C'ojrd wlum lie 

! 

ascertainc'd that a suit would be brouii-ht prayin.i;- for the 
canc(‘llation of the contract. 

I>(‘sides, a detailed study of the* history aii^l tlu' prece- 
(h'lits allows (UK* to aOirm that this so-call(*(l lieasc* for 9f)9 
years is conti’ary to tlu* public jiolicy of the Aiju'rican Gov¬ 
ernment. It not only allows tlu* (*njoyment of {)ro])(‘rty for 
more than nine c(‘nturies, but the concession; also carries 
non-payment of taxes, placini>’ the defendant, liis heirs and 
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witli i1 t]i(‘ iioii-])aymviit of tax(‘s. ^''aciii.u' tlio (lofoiulaiit, liis 
li(‘irs and assiirns in a ])rivil(\uv(l situation, without ])re- 
codont and in(*oni])atwitli tin* practices of a repn])lican 
U-ov(‘i’nment. 

The d(‘f(‘ndant se(‘ins to I'elv lai'ii’elv on the int(‘i-V(‘ntion 
whicli he attri])nt(*s to the Xaval anthoriti(*s of tlie Viriiiii 
Islands in inTition to Ids acts. Pa.u-(*s and ])a!Livs would have* 
to he wi-itt<‘n to analyze' this inten'venition. It is not now 
])ossil)h*. \Ve‘ kei'p to th<‘ ri'coi'd. It is (nionuh to re'ad (kip- 
tain \Vhite‘'s d(‘])osition. V(‘ry st'ldoin can tin* mind of a 
witiK'ss 1)(‘ pe'iK'tI’atod with nioi’e' cei’tainty than in this 
case* In the* elire‘e-t e*xamination, and e*spe‘cially in the 
forndelahle* e-rossrexandnation, it was shown that he* was a 
witne'ss to whe)m full ci'e*elit coulel not he u’iven. And that 
in him the* ele*f(*nelant had an ally, innoe'e*nt ])e*i'haps, wlie)m 
he* kne*w how to utilize* te) e*arry out his plans, is inferre*el 
hy the* e*xamination of ])art of the* e*viel(*ne*e* introelncod, 
e*s])e*e-ially fre)m the* testimony of the ele*fe‘nelant anel e)f (kip- 
tain White*. 

In many e)f the* e)lhe*r ele*pe)sitions anel te*stimony e)f his 
witne*sse*s, a manife*st eh'sii-e* to favoi- the* ele*fe*nelant mav he 
e)hserveel. es})ecially in all of that whie*h is e)pinion matte*r, 
and whie-li Ie*nels to e*xplain in the* me)si fave)rahle 
101) manne*r the* ae-ts of the* ele*fe*nelant. 

-\nd we*!re*ach. linallv, the* le*tte‘i’ of the* ele*fe*nelant 

• 

date*el I)e‘e'e*nd)e*r 1, IDID, addre*sse‘d to the* l)iire*au e>f Ste‘am 
khii;!ne*e*riny ])nr])e)i'tln,u' te) in\'ite* atte*ntion te) a ty])e)iiTa])h- 
ie-al oi'i‘e)r to the effe*e't that the* s{ate*ment containe*el in the led- 
te*i' ;)f ()e-lohe‘r 27, IDiD, shoulel have* i‘e*ael jji2,000 an acre*, 
makiny the* total value ahe)ut i 724 , 0 ()().f) 0 . 'hhe* ori^-inal of saiel 
le*tte*r was not introdne*e*el in e*\’iele*ne'e*. If th(*re* is anv evi- 
ele*ne'e* at all it is that saiel l(*tte*r was ne)t re'e*cive‘d in Wash- 
inuton orae'te'el upon. A c'opy founel in the* rde*s of the* Xa\’y 
in the* \’ii-ii-in Isianels was admitte*el, with i;-i-e*at elouht on 
the* part of the* ( :e)urt. 'Fhat elouht has incre*ase*el in sue'h a 
manne*r that I canne)t he‘lie*ve* that this lette*r was written at 
the* lime* it is elate*el ajiel that it was se‘nt to the Bui’eau e)f 
Steam Knii-ine*e*i-inyE As the* plaintiff e'e)nte*nels, the* le*ttor 
“])urportini;- to have been writte*n on I)e*ce‘mher 1, 1919, 
ce)ntains anachronisms, or intormatie)!! that coulel not have 
heen e)htaine*el e)r' kne)wn hefe)i*e the ])assa^'e of the resolu¬ 
tion of Decemher 24, 1919, hy the Hoarel of Directors of the 
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Loiza Sug'ar Company, or the deed of January19, 1920, had 
been execut(‘d.'' Besides, no mention is made of it in the 
(*orres])oiidence followiiii*', as is the iiivai'iable custom in 
the corres])ondence of this case. i 

And tlu‘ testimony of tlie defcnidant liimsc^lf h*ads the 

• I 

Court to its final conclusion when he says: | 

‘‘Q. In this radio (Kxhibit #9.‘l) they rdciuest,—they 
state, that further action cannot b(‘ taken nntill infoi*mation 
is received statiiii;- what land now under naval I control is to 
he exchani»-ed, the descri])tion of the land, and the values of 
both parcels, and ask yon to forward ma])s wiilh com])lete 
information. Xow, did von do that ! A. That is the dis- 
patch lb,')!! of October 11th. Xo, sir, I did liot reply im¬ 
mediately because we did not have full inform:dion. The 
Board had not yet made its i-e])ort, and 1 want(‘d to i>’et its 
written report befoiH* makini^- any fnrtlun- i-(‘ports on the 
matter myself. As soon as that i*(‘])ort wasihanded in I 
told lh(‘ Paymastm-, who had Ixhmi inv(‘Htiiratiiii;’ this 
110 (piestion of exohan.ue ot* ])roperties, etc^ to prepare 
a letter in reply to this radio. 

Q. Was such a lett(‘r ])r(‘pared and sent? |A. V(*s, sir; 
h(‘ ])i’epared the lett(*r. j 

Q. Under what date? A. October 27th. i 
Q. Xow, will yon look, ])leas(‘, at Ignited S^L*it(*s Exhibit 
Xo. 98. A. Yes, sii*, I have that. I 

Q. Is that the lettin* to which yon refer? Yes, sir. 

Q. Xow, who did yon say ))r(‘par(‘d that lettci'? A. Pay¬ 
master Cain, the pay olliccn* of the station. ; 

Q. Yon sii»:n(‘d it? A. Yes, sii'; I si;u:n(‘d ith but I don’t 
think I read it over carefully b(*cans(‘ at that itime 1 had a 
i>’reat many ])apers and if I had read it over cai-efnlly I 
would have noticed the incorr(*ct values that \\j(‘re stated in 
the letter. 1 am sure that I did not read it over.” 


For the judge before whom all the eviden(|*e was heard 
and who could notice the exclusive and j)erson|al manner in 
which the defendant conducted this long aiul complicated 
matter, the participation of Paymaster Cain,;who was not 
within the reach of the Court, and the omission in reading 
the document, it is more than suspicions, it is liinbelievable. 

Besides, tlie facts show that it was never believed in 
Wasliington that the lands granted to the defendant were 
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worth iwfiitv-i'onr thousniHi dolljiis. It will bo enough to 

* 

ronK'inbor the t«‘stinioiiv ot* Soori'tarv Dniiirls. It* siu-h datn 

• • 

had n‘ally .l)i*(‘n to Washiniitoii: it* siicii statonuait had 
roallv ho(‘n niado bv tho dcfciidaiit, ho would iiovtu* havo 
obtained what In* s(‘('uri*d. 

And it is anotlnu’(‘ii’ounistaiK'o whioh has to b(,‘ oonsidorod 
that the* statoinent that tin* lands at San (J(‘ronimo 
111 wore worth two thousand four hundred dollars made 
in the h‘tter of (letobcu* '2i^ Ihllb had a verv close 
relation to the otlnu* statcuiunit eontainc‘d in the sanu* doeii- 
UKUit I'eiiardinu’ tln^ value of tin* land at Loiza with those* 
with which th(*y we-re to be (‘.\ehanired. viz: (‘iuht aei'es at 
three hundre‘d dollai’s pe*!* acre, luakinii' a total of two thou¬ 
sand four hundred dollars. 


To what is due the intervention of the (lovornmont of 
Porto Kico? 

'file eastern boundary of tin* resc‘rvation of San (ie*T‘on- 
imo was ti.xed by the tirst ollieial doeunn‘nts, (l(‘neral Orders 
Xo. }'7, duly 7, IhOd, “aloni;- tin* shore line of tlu^ La.u'una.’’ 

\Vh(‘n tin* def(;ndant had alr(‘ady obtaiiuul the first lease 
and developed his plans to obtain tin* definite* i;rant, he re¬ 
ceived a h*tt(*r from tin* lUireau of Steam Kn<;im*erinu\ 
dated S(*plember; 20, 1!)10, in which it was said: 

“1. The l)c*i)arlnu*nt has be(*n infornu*d that in order to 
])r(*pari* the nece'ssary Kxecutix'e* Or(h*r to el’fect tin* trans¬ 
fer of tin* San (leronimo l\es(*rvation desii\*d for Xaval 
uses, and now under the Jni'isdiction of tin* War j)(*part- 
meiit, it will bi* m*cessary to fui'iiish a desei'iption of the* 

land involv(*d bv nu*te*s and bounds as de'termiiied bv an ac- 

» • 

curate survev refe*rrc‘d to e*xistine,- and weII-r(‘coiinized 
monuiiu*nts. The descri])tion contaiiU‘d in r(*f(*r(*nce (u) is 
not sullicieiitly accurate upon which to base an Executive 
Oixler. 

‘‘2. Kindlv furnish this information." 

On October 8th, following-, the defendant answered: 

“1 In accordance* with refere*nce‘ (n) the fe)lle)win<;- de¬ 
scription of the* San Gere)nime) Keservation is furnished: 

‘Bei'anniiiii,- at monument Xe). 84 e)n the Militarv Koad as 
shown e)n the Military CMiart e)f the Military Reservation of 
San Juan, Pe)rte) Rico, and exteiidini*: X. 2‘P-2!)' P. GJJ ft. to 
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Monument Xo. 83, tlicnce conliniung X. 23°-29' K. 397 ft. to 
the sea to point Xo. 89, thence easterly along the sea to point 
Xo. 90 on the rocks in front of old fort San Gerohimo, thence 
S. 3’“’°-29' W. 1,240 feet to point Xo. 91 on the coirner of Old 
Fort San Antonio, thence S. ()()''-29' W.i 337 ft. to 
112 point Xo. 92 on tlie northern abutment of the railroad 
bridge, thence X. \V. ()7().r) ft. to ])|oint Xo. 93 

on t!ie Bulkhead Line of San Antonio channel, tjience 962.5 
ft. X. 23°-29' F. to Monument Xo. 84, the point of begin¬ 


ning 


“2. The above distances and bearings werje obtained 
bv a survev, made October (5, 1919, bv invself land a sur- 
veyor from the U. S. Army Engineer’s Ofiic(‘ ati this place. 
The points Xos. 83 and 84 ai'e ])lainly and piu-nianeiitly 
marked by eoncrete monuments and are sho^vn on the 
Armv chart of the Militarv Keservation of iSan Juan, 
Porto Kico. Suital)le marks or nionunuuits |vill be in¬ 
stalled on the i-esei'vation at tli(‘ new points estnblish(*d. 

“3. Blueprints of the San (Jeronimo Ht'sei'vation, show¬ 
ing all tlie ])oints of this survt‘y are in proeess pf pi-e])ai’a- 
tion and will b(‘ foi'warded as soon as completed. How¬ 
ever, the objects on which the new ])oints of Ui(? survey 
were established ai'e all shown on the Armv eljiai't of th(‘ 
San Juan Military Keservation, so that the niew ])oiiits, 
and the entire boundary lines, can be ])lotted| from the 
description given in the 1st paragi’aph. i 

‘‘4. It is n‘(jU(‘sted that the formal com])let|e transfer 
meniioned in the reference (/>). be expedited as much 
as ]iossi])le.” 

And this last description, which altered substantially 
the ('astoim boundarv of the reservation ])v including within 
it a ’ai'ge part of the Laguna, was what served as|a liasis for 
tlie contract of Julv 15, D21. I 

With it th(‘ (l(‘fendant secured five and twbnty-seven 
hundi'edths (5.27) aci’es more, according to th(‘h(*stimony 
of witness Murden for the iilaintiff, and fiv(‘!and eight 
hundred sixty-four thousandths (5.864) acres,! according 
to the testimonv of witness Hoar for the defehdant. 

It is umiuestionable that, according to the la\V's of (Tm- 
gress and Proclamations of th(‘ Presidcmt, tlios(‘ lands 
were put under tlie control of the People of Porto Rico 
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and as the Pe()])le of Porto Kico wore deprived of them 
ill siieli manner, its int(‘r(‘st is clear. 

Tlie acts of the defendant wco'e direct and d(‘cisiv(‘. 
Diirinir the trial lu‘ tried to evade responsil dity l)y ])la(*- 
ini^ it entircdv on tlu* “snrv(*voi- from the P. S. Arniv 
Knu-iiUH*!''s ()nic(‘ at this place" to whom his h‘ller 
lid refers, Imt his letter shows what his particijaition 
was and does not contain any explanation for such 
an important chanire. 

When, at the end of th(‘ trial, tlu* rei)resentativ(‘ of tlu* 
People* of Porto Pico (pialilicMl as a “liraspiiiic fraud" the 
acts oi’ the d(‘fendant in this ]'(‘spect, it seemed to nu* ex- 
aoo-erated, perhaps ])assionat(‘, too stroni:: hy all nu‘ans. 
X(‘Verth(*less, after analvzinii- foi- months coollv the* (*vi- 
deuce* anel the* e*ondue*t of the* ele‘fe*ndant as shown hy it, I 
am ce)nvine*e*el that that (lualilie-ation is riu'lit, e*s])e‘eia!ly 
when I re*ine*inl)e*r the e*rrect ])re)duce‘d e)n the elefendant 
hv the testinionv e)f AiilccI W. Fe*rnande‘/.. This witue'ss 
was e)ne of the)Se* introelue'e*d hy the ce)ni])lainant to pi’ove* 
the value* of the* lauels inv()lve*d iu this suit. He* hael l)een 
examined dire*ctly and late*r was su])ject to a ele*tailed cross- 
examination hv the* attoi-nev fe)r tin* eiefenelant, in which, 
aiinoni*’ othei* thinus, e*m])hasis had ])e*en iiiveii to the exist- 
e*ne‘e of hills, elunes anel olel fortilicatie)ns on the lands at 
San (le*ronimo whicli teiieleel to prove that they depreci- 
ateel u-reatlv ihe* value e)f the* lauels. At the* end of this 
cross-exainiiiation the* counteiiaiie'e* of the* ele*fe*nelant wiio 
was ])re*s(*nt, as he* hael he*e*n with ve'ry short ahse*nce*s diir- 
iiiir all the* trial, see*in(*el satisti(*d. Iniine*eliate*lv the* at-' 
1orne*y for the* c(uni)lainant aske*el in his re*elire*ct e*xainina- 
tie)n the folle)wini;- <] nest ion anel re*ceived the* followini*'’ 
re*ply fre)m the* witne*ss: 


“(,). If the*r(* were* anv lanels te) he* tilled in oi* near the* 

V • 

Baker le*ase‘, e)wne*d hy the* ele*fenelant, woulel the* sanel' 
elunes eui his ])ro])e*rty he* an asse*t or a liability/ In othe*r 
words, woulel they increase the* value of the* pre)pe*rty as 
a wne)le‘ e>r ele^cre‘ase* it / A. It seems te) me* that tliere 

we)uld he* a ii:e)oel se)urce the*re* of material to make* the* till- 

• » ^ 

iiiir. 

An attitude of attentive observation first anel of evident 
contrariness later was retlected in such a manner ejn the 
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face of tlie defendant tliat it stron<>lv called in|v attention. 
And it is because the question and the answer gave 

114 the key to tlie of which thb defendant 

took advantage. The lagoon is very shidlow in the 

part that was taken. The record shows its dc^pth. Actu¬ 
ally, it is not pi’oper as a ])lace foi* const met iob, hut when 
tilled its situation would inak(‘ it (‘xcellent. And thus, what 
was useless very near could he removed and! utilized in 
such a manner that instead of an expenditure it would 
result in a henetit. | 

A certain ti’ansaction begun between the defendant and 

the Attornev (leiuu'al of Porto Pico is insistently considered 

• •. 

bv the defendant as dehnite and that it eliminates the Peo- 
pie of Porto Pico from th(‘ suit. In my judgment it is not 
so. The defendant could obtain nothing definite without 
the intervention of the United Stat(‘s. The l!eoi)le could 
obtain nothing final without such intei'veiitioiL And ex¬ 
amining the evideiK'e addiiciMl, it is concluded that nothing 

definite was reached bv tlu' Attornev (leiun'al of I Porto Pico. 

« • 

i 

In his answei* the defendant insist(‘(l u])on several (pies- 
tions which were studii‘d and detei'min(‘d, as we said at the 
beginning, by our order and opinion of Xoveinlier l2(), 1925. 
Our judgment is the sann^ now, and to it we adhere, includ¬ 
ing that as a part of this opinion. | 

Only some of the improvcnneiits that th(‘ (hh'eijidant })rom- 
ised to make hav(* b(‘en doiu*. The most important, the 
construction of tin* hous(*, has not binm nnuh*. Any expense 
the defendant may have* incni'red is more* than dompensated 
])y the rent that he has not had to pay while liviiiig for years 
in the old house of the fort. 

The fact of tlu‘ obtemtion by the defendant oif the exten¬ 
sion of waiver of rights on tin? ])ai't of the Loiza Sugar Com¬ 
pany, in the form revealed ))>' the I’econl, cannot in- 

115 duce the (5)urt to reac'h. a different coiuilusion. 

The defenses of the defendant are I unfounded, 
therefore, according to the facts and tlie law. | 

Notwithstanding the great hmgth of .this opinion, we ol)- 
serve that we have said nothing regarding the evidence that 
shows that the defendant, when he entered as la volunteer 
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in the Army diirine' tin* S])anisii-Amc*i'ican War, or when 
admission into tin* Xaval Avadinny, reported 
falsely as to his ay(‘: tliat In* solic-itod and ohtainod, without 
any cost on his part, vcrtilioates from the Ixoi^istrar of 
Pro{)erty concornini^ the lands at Loiza, wlien he should 
have paid for them as any otliei* ])rivate eitizeii, present- 
iiiir himself in the li(*iristrv in sueli a manner as to i;‘ive the 
impression that he was aetin.e' in ids ollieial capacity and 
for the beiietit of the (iov(‘i-nment : tiiat in a sinniar manner 
be obtained also for his s(‘i'vici‘ in connection with tin* San 
Geronimo lands tin* aid of pi-isoin*i‘s in the Insular ])eni- 
tentiarv, and of tin* trucks of the Xationa! Guard of Porto 
Pico; that In* r(*c(‘ived at tin* sanu* tinn* two salaries from 
different (h*partm(*nts of tin* sanu* Gov(*rnment, and that 
althouirh living: at San Gi*ronimo, he claim(*d rent when¬ 
ever calh*d to activ(* s(*rvicc*. Such (*vi(h*nc(* is not of de¬ 
cisive iinportaiK'e in this suit, but it ,eivc*s a lK*tt(*r knowl- 
ed.i 2 :e of the (h*l\*ndant and ])(*i-mits a mon* c(*rtain jud.i;ment 
reirardine: tin* ci‘(*dibilitv of tin* def(*ndant and the direct 
acts ])erform(*d by liim in ord(*r to s(*cui'e tin* so-called con¬ 
tract of lease of duly lb, 1P21. 

In revisini^ this opinion, we r(*aliz(* its d(*lici(*ncy. We 
should have ])i'(*fei‘r(*d to make a (*omplet(* analysis of some 
of the d(*positions, esp(*cially of those* of (’aptain White, 
(-ommainh*r Iloo])(*r and Solicitoi* X(*ael(*, and of the testi¬ 
mony of tin* def(*ndant, and to have* narrate*d the 
116 facts nie>re* fully, discussinu- them with me)re* lucidity; 
but it is ne*e*e*ssary te> e-lose*. 

If the o})inie)n is faulty, tin* i‘e*e*ord, on the othe*r hanel, is 
eom])lete ainl a’.i e*xamination e)f it can le*ael e)nly to the 
conclusion that this e*xti‘aor<linary conti-ae-t e)f le*ase for 
nearly ten ce*nturies, the* ce*le‘bration of whie*h see*nis some¬ 
what impossible*, must be* annulle*el. 

A decree will be elrawn and e‘nte‘re*el for the com])lainant 
and for the intervene*! in ae*ce)relance with the prayers of 
their bills. 

Dated at San Juan, Porte) Pie*e>, this ‘Jinl elay of Novem¬ 
ber, 1926. 


Judge. 


1 
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Fiat. 

Let tliis ameiKlmeiit be bled. 


W. |HITZ, 

Justice. 


I 

Separate Aiucudux'ut to Hetun/ to Jiufe and Amendment to 
A}fsu’er of Curtis I). ir/7/>/^/% S(‘eretarij of fhe Navy. 

Filed December 17, 19‘2(). 


* 


* 


* 


* 


* i 


* 


The defeiidaiil, (hirtis D. AVilbiir, Secretarylof the Navy, 
])v leave of Court first had and obtained, for amendment to 
his return to the rule and anumdineiit to his answer to the 

t 

Bill of Complaint, says: i 

L Further answei'inii: para.^raph Five of thd Bill of Com¬ 
plaint, this defendant avei’s that the e(piiU' proceeding 
])ending in the District (’ourt of the United States for the 
District of Porto Pico against Vii'gil Baker,|the plaintiff 
herein and Fstc'lla i\lay Baker, his wife, was siib- 
117 mitted to said Court, argued by counsel, and by an 
o])inion tih*d November 2nd, 192(i; copy of which 
o])inion is attached to tlu* amendment to the return and 
answer of d. Paymond McCai'l, Com])trolh*r (leneral of the 
T/nited Stat(*s, th(‘ otluu’ (hd'endant herein, the said Dis¬ 
trict Court h(‘ld that th(‘ !)99-y(‘ar l(‘ase of diuly 15, 1921, 
had been obtained by this ])laintilT through deceit and fraud 
on the United States; that said h‘ase was iunauthorized 

I 

by law; that it was without ad(‘<juate consideration to the 
United Stat(‘s; and dii*ect(Hl the eiitei'ing of a decree can¬ 
celling tlu* so-called leas(*. In concluding thei opinion, the 
Court said: 

I 

‘‘Notwithstanding the great length of this! o))inion, we 
observe that we hav(‘ said nothing regardingItlie evidence 
that shows that the defendant, whim he differed as a 
voluntiHU* in tin* Army during the Spanish-Ahierican War, 
or whim solicating admission into the Naval Academy, re- 
])orted falsely as to his age; that he soliinted and obtained, 
without any ('ost on his ])art, certificates from the Registrar 
of Property concerning the lands at Loiza, when he should 
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have paid for tliein as any other private citizen, i^reseiit- 
inir himself in tlie Ke.uistiy in sncli a manner as to irivo the 
i!npr(‘ssion that he was a(‘tin;Li‘ in his oflioial ca])acity and 
for the henelit of the (lovm-nment; that in a similar manner 
he ol>tain(Ml alsod'or his sei’vice in connection with the San 
(leronimo lands tin* aid of prisomn's in the Insular ])eniten- 
tiary. and of tiit‘ tian-ks of tlu* Xational (luard of Porto 
Pico; that he i-ee(*ived at tht* same timi* two salaries from 
diff(‘r(*nt dispart?nen1 s of tin* sanu* (loxaumment, and that 
althouii-h livin.i;'at San (I(*ronimo. he clainu‘(l rent whenever 
calh‘<l to aeti\'(‘ sm’viec*. ' ‘ 

Lh h'nrthm* answ(*i*in,i;’ this (hdVmdant says that because 
of th(‘ dee(‘it and fi’ainl fouml hy th(‘ district (V)urt for the 
District of D(H-t<» K'ico in its aforesaid opinion liled Xo- 
vemher Lh l!>l!d, lo have Ix'eii ]>raetieed hy th(‘ plaintiff on 
tlu‘ rnit(‘d Stat(‘s in ohtainin,u‘ th(‘ aforesaid so-called 
h!)h-y(*ar lease of dum* lo, IdlM, and in claiming' I'ental al- 
lowane(‘ of $1 t when he was in fact oeeupyin.n’ ])uhli(; 

(juartei’s in h'ort San (Ii‘i*onimo, and in claimin.u' salary of 
^h.doT.SS as (’ivilian Inspector of Hulls. D(*partment of 
(’ommei'e(‘, wh(*n In* was on acti\’(‘ duty as an ollicer 
Its of th(“ Xavy. theri‘ is no equity in the* hill of eom- 
plaint. 

prirns d. wilbuk, 

Srcrrfdr/f of tlw Xani. 
PKVTOX (JOK'DOX, 

ruUed Staff's Attonirff. 
LKO A. P()VKK\ 

Assist a It f [’it if (’ft Staffs Afforttet/. 


Fiat. 

this amendment he liled. 


W. IITTZ, 

Jitstice 


St i piilat io)i. 

Filcnl danuarv .‘h 1927. 


* 


* 


It is now h(‘re sti|)ulatt‘d as of Friday, Pecemher 17, 1926, 
that the hearings u|)on the return of the rule to show cause 
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be considered as if said cause were heard upon bill and 
answer, and that a final decree may be enteredi as a result 
of said hearing* as thoim'li the cause wore fullv lioard on 
bill and answer. i 

Tn witness whereof we have hereunto subscribed our' 
names this 20tli dav of December, 192f). j 

PALM EK, DAVTS & S( pVT, 

Affomci/s fori Plainfiff. 

O. R. McOriRE, ' ' I 

Affonieif for Defciidaiif, J. Jxajimoinl MvCarl. 

i 

119 Crrfificafc htf ihc (''oiirf. 

• * ! 

Filed January 7, 1927. | 

I 

m # # # # \ ijif 


It is herel)y cei-titied that at the hea]‘in<;’ of; this cause, 

counsel for |)laintifr objected to the tiling- of tjie amended 

answers and exhibits on the i>*rouiid that sarU(‘ was onlv 

* • ♦ 

the o])inion of the Pourt in a case of the lMMt(‘d States 
versus the ])laintitf, and fniMhei*, that it was nojt sn])])oi'te(l 
by the entire r(‘cord and decree*, and that a (lej'r(‘(‘ in said 
cause would be of no force* anel effe'et in this; cause, anel 
seasonably noteel an exe'e‘|)tion te) the alle)wajice of saiel 
ameneled answers anel exhibits. ; 

Bv the Court: 

WILLIAM lilTZ, 


Justice. 


No o])jection as to fe)rm of the certificate. 

O. R. McGUIRE. 

Jan. 7, 1927. 

Decree Dismlssiuf) Bill of ('omplaiut 

Jitjioicfioif. 

Fileel January 7, 1927. 


auj Deujjiug 


# 


* 


* 


* 




This cause came on to be hearel at this teiTp on rule to 
show cause and separate answers of the defendhnts thereto 
and to the bill of complaint. By leave of Court first had 


I 
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and obtained, the defendants filed separate amendments to 
tlieir 7-espeetive answers to the rule to show cause and bill 
of complaint. It was sti])ulated ])y counsel that the hearing 
on the nd(* to show cause ])e considered as if said cause was 
heanl upon l)ill and answer and that a final decree be taken 
at this tinn*. Aft(‘r hearing argument by counsel and the 
Court being duly advised in the ])remises, it is by 

ll2() the (’onrt, this 7th dav of Januarv, 1927— 

• * 

Adjndg(‘d, order(*d, and decreed, that the bill of 
com})laint be, and the same is, hereby dismissed and injunc¬ 
tion d(‘nic*d. 

And the d(‘fi‘ndants shall have their costs to ])e taxed bv 

ft 

the Clerk of the (’ourt against the plaintiff. 

Bv the Court: 

WILLIAM HITZ, 

Jnsficr. 


l)ecr(.*t‘ approved, as 
L)27. 


to form, this Gth day of January, 

WM. J. NEALE, 

Attonu'n for PI a inf iff'. 


Appeal noted allowed and bond for costs tixed at $100 
or $r)() cash. 


W. H. 


Momtranfhnn. 

rJannary 2<), 1!)27.—$.70 cash de})osited in lieu of ap{)eal 
bond. 

Assifjtnncni of Errors. 

Fil(‘d January 20, 1927. 


Now comes the ))laintiff, by his attorneys, and assigns the 
following errors committed by the Trial Court in the above 
(‘lit it led cause: 

(1) The Court errcul in dismissing the plaintiff's bill of 
complaint, ther(‘bv holding in effect that the Comp- 
121 troller (leneral and the Secretarv of the Navv have 

• ft 

a right to: withhold the iiay of the plaintiff although 
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it is admitted bv the answer of tlie Secretary of! the Xavv 

ft ft • ft 

to be due him and appropriated for him by Con!i*Tess and 
is available for payment to him as the salary of his office. 

(2) The Court erred in dismissing the bill of icom[)laint 

thereby in effect denying- to the plaintiff his right to have 
the (luestions attempted to be litigated by the l\to defend¬ 
ants tried before a jury in a court of law. | 

(3) The Court erred in sustaining the contention of the 
defendants that the })laintitf was not in Court \vith clean 
hands for that it appears by the record that such condi¬ 
tion, if true, had no application to the pending case. 

(4) The Court erred in refusing to gi*ant the injunction 
})rayed by the plaintiff, thereby in effect permittihg the de¬ 
fendants, or either of them, to withhold fi-om th|e plaintiff 
his salary which had been duly appropriated fordiim. 

(5) The Court erred in not granting a linal hijunction 

restraining the defendants, oi* either of tlunn, ffom with¬ 
holding the pay of the plaintiff as pray(‘d in tllu‘ ])ill of 
complaint. I 

(6) The (''ourt erred in ])ermitting the amended answer 
of the defendants to be filed over the o])jection ofUlie i)lain- 

titf. ’ I 

W.M. J. XKALH, 

WM. 1). IIAKKMS, 

AttoriK'ijs for Pldudlff. 

\ 

j 

Major O. K. ^McGuire, j 

Attorney for Defendant McCarl, aiul 

ft 7 

Leo A. Rover, Ks(j., | 

Attorney for Defendant Wilbur: 

ft 

Please take notice that we are tliis 20th dav of January, 
1927, filing the foregoing assignment of eri-ors in the 
122 above cause. I 

WM. J. XKALli 
WM. D. HARRIS, 

for Plaintiff. 
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/)rsif/uaft(fi/ of ll(‘coi'(L 
Fih*(l Jaiiuiirv 20, 1!)27. 


To tli(‘ (’li*rk of llio Sn)>n*m(‘ Court of tin* District ot‘ Colum¬ 
bia : 

Ill ])n‘|)ariiii 4 ‘till* record on a|)])cal to tlu‘ ('ourt ot* A])])cals 
ill the aI)ovc entitled (‘ausi*, you will pleasi* iiicliule tiiereiii 
the I'ollowiiiu- papers: 

(1) 'riu‘ hill of conpilaiiit and (‘.xhihils tluu'eto attached. 

(2) 'Idle ruh* to show cause issued th(‘reoii, and memo- 
randiini ot* siu'vice tluu’eot’. 

(2) Tin* separate answers ol* I)(*t\‘ndants McCarl and 
Wiihur to the ruh* to show cause aiul to the hill oi* com- 
]>laint. 

(4) 'rile anieinh'd answ(*rs of tin* l)eft*ndants McCarl and 
Wiliuir and exhihits tlu'reto. 

(o) (’(“I'tilicate hy the (’ourt as to tin* (‘Xce])tions and 
ohj(*ction of tin* plaintit'f to the lilinu' of tin* amended 
answ<*rs. 

(h) Slipulalion of coiinsc*! to tin* ej‘fi*ct that tin* cause 
should h(* heard as upon linal ln*ariny,- U])on hill and answer. 

(7) 'Tin* tinal decr(*(* disinissinu' tin* hill of conpilaint and 
the nn'inoranduin a1tacln*d tln*reto notiiiu' an appeal in o])en 
('oiirt and providing- for appi'al hond or deposit in cash in 
lieu t!n*r(*of. 

(5) 'This d(*siiination ot* r(*cord. 

I W.M. J. XKALK, 

W.M. 1). IIAHKIS, 

. AitoiiH'jis for Plaiufiff. 

12.‘) .Major (). IT .McCuire, 

Attoriiev for I)eft*ndant .McCarl, and 

• 7 

l>eo A. l\oV(*r, Fs(j., 

Attoriu*v for Defendant Wiihur: 

Dh‘as(‘ taki* notice* that wi* are* this 2()th elay of January, 
lt)27, lilinu' with the* (’h*rk eif the* Supreme Ceiurt of the 
J)istrict e)f Columhia the fe)re*ue)ini»’ elesiyfnatiein of record. 

WM. J. XFALF, 

W.M. D. HARRIS, 
Attorneys for Plaintiff, 
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j 

Notice received this 20tli dav of January 1927. 

0. R. McGUIRE, 
LEO A.iROVER. 

I 

124 Supreme Court of the District of Columbia. 

United States of America, 

^ 1 

District of Columhia, ss: ! 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the Disrtict of Columbia, hereby certify the foregoing 
pages numbered from 1 to 123, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of viiich is made part of this 
transcript, in cause No. 45554 in Equity, wherein Virgil 
Baker is Plaintiff and J. Raymond McCafl, Comptroller 
General of the United States and Curtis D. Wilbur, Secre¬ 
tary of the Navy, are Defendants, as the saine remains 
upon the files and of record in said Court. 

I 

j 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of April, 1927. i 

j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk, 

i 

I 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4596. Virgil Baker, appellant, vs. J. Raymond 
^McCarl, Comptroller General of the United States, et al. 
Court of Appeals, District of Columbia. Filed Apr. 30, 
1927. Henry W. Hodges, Clerk. I 
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j 


Statement of Case. | 

1 

This is aiicthoi- Naval pay C'ase wherein the 
salary of a Naval Officer has been held np'by 
reason of a ruling of the Comptroller General. 

The fundamental facts and x^i’Liciples in the 
case are shown by the appellant’s bill, Recordj 11 
et seq.y the answer of the defendant McCarl, 
Record 16, et seq.. and the answer of the defend¬ 
ant Wilbur, Record 37, et seq. | 

It appears by and from the bill of complaint 
that the appellant was a Naval Officer who 
finally reached the rank and grade of Lieutenant 
Commander, L^nited States Navy, retired, hnd 


j 
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was on llio payrolls of the Navy Department 
as sucli officer, being regularly paid his salary 
and allowance up until the 6th day of March, 
1926, when his i)ay was withheld because of the 
decision of the Comptroller General, which ap¬ 
pears by reference to ‘‘pjxhibit C” of the bill 
of complaint, Kec*ord, page 15. 

It further appears from the bill, paragraph 5, 
Record page 4, that the a])pellant was living 
ut)oii premises known as P^ort San Geronimo on 
the Island of Porto Rico, which he had leased 
from the United States Government through the 
Navy Department tor a ])eriod of 999 years, 
and that he had come into the possession of 
tliese ])remises under a lease claimed by appel¬ 
lant to be valid and executed under express 
provisions of an Act of Congress. There being 
no Govenmiojt (piarters available at his station 
when on active duty, he was allowed the ordi¬ 
nary commutation of (juarters or rental allow¬ 
ance on the theory that he was living upon his 
own premises, which commutation had been 
fully paid to him. 

It further appears from the same paragrapli 
and succeeding paragra])hs of the bill that the 
United States Government, through the Depart¬ 
ment of Justice, had attacked the validity of ap¬ 
pellant's lease in an e(iuity suit at the time of 
the filing of tliis bill pending in the District 
Court of tile United States for the District of 
Porto Rico; that the defendant McCarl under¬ 
took to adjudicate the validity of this lease and 
held it to be void whereupon he set up a charge 
on his books against the appellant for the sum 
of $1,383.3^^ as representing improper pa\Tnent 
to the appellant for commutation of quarters 


i 
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i 

upon the theory that the* lease was void, and 
therefore, that the appellant was living on Gov¬ 
ernment property. I 

It further appears from paragraph 7 of the 
bill, Record page 5, that during certain period^s 
of time when appellant was occupying an in¬ 
active status, he was appointed to the position 
.of Inspector of Hulls, Steamboat Inspection Sjer- 
vice. Department of Commerce, at San Juan, 
Porto Rico, and paid a salary therefor. • It 
further appears from the same paragraph | of 
the bill tliat some question apparently was 
raised as to the validity of his double salary 
during a period when he was temporarily re¬ 
stored to active duty. The Comptroller Gen¬ 
eral held that he could not receive 'both his 

salarv as Lieutenant Commander and his salhrv 

• * 

as Steamboat Inspector iq)on the tlicory that 
this double salary was in violation of the Act 
of July 31, 1894 (28 Stat. 205) L". S. Comp. Stiat. 
'§3231, ignoring however, the Act of May 3l, 
1924 (43 Stat. 245) U. S. Comp. Stat. Sup. Xo. 
5, 1924, §3231, which had been enacted to relieve 
retired officers temporarily restored to active 
dutv from the ricror of the former Act. 

% <-• I 

j 

Appellant alleges in his bill that by virtue| of 
the Act of May 31, 1924, the Act of 1894 
had been amended so as to validate this 
pa^^nent of double salarv, the amendment i of 
^lay 31, 1924, being set out at page 5 and the 
top of page 6 of the Record. Notwithstanding 
this amendment, the Comptroller General i as 
aforesaid, by his opinion set out at pages 12,113 
and 14 of the Record, held that tins amendment 
did not apply, and that the appellant was hot 
entitled to the double salary, and set up a charge 
against him of $6,367.88. i 
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Upon the strength of this opinion and the 
opinion of the Comptroller set out at page 11 
of the Record, the Disbnrsing Officer of the 
Navy has withheld the pay of the appellant, as 
shown ,by ‘'Exhibit C” to the bill of complaint. 
Record page 15 . 

The answer of tlie defendant McCarl begin¬ 
ning at page 16 of the Rec*ord is apparently the 
stock form of answer wliich he has filed in the 
tvro cases heretofore considered bv this Court, 
namely, McCarl v. Cox, 56 Appeals D. C. 27, 8 
Fed. (2d) 669; 53 Wash. Law Rep. 758; and 
MeCarl, ef al v. Pnuo, 55 AVash. Law Rep. 414. 

Tlie answer of the defendant Wilbur, set out 
on page 37 of the Record, admits the status of 
the appellant, the fact that he has regularly 
drawn his pay until t}ie stop order of Alarch 6, 
1.926. Tt expressly admits tliat- 

“Congress lias appropriated funds cover¬ 
ing his pay and allowances and that the 
money tV;r the payment thereof has been ac¬ 
tually available and has been turned over 
and is now in the possession of Thomas 
Cochran, a Disbursing Officer of the Navy, 
but he avers that Congress has made no 
specific appropriation for the payment of 
the pay and allowances of the yilaintifF.’’ 
(R. pp. 37-38). 

The answer also admits that Cochran is a 
subordinate of the defendant AVilbur and sub¬ 
ject to his orders, commands and instructions. 

The facts mav be brieflv stated as follows: 

• • 

That the appellant is a duly appointed and com¬ 
missioned officer (retired) of the Xavy, that his 
salary has been .appropriated and is in the hands 
of subordinates to the Secretarv of the Xavv, 

• • 7 
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but that payment has been withheld because the 
Comptroller General has ruled that appellant 
has unlawfully received commutation and quar¬ 
ters, and that he has unlawfully received pay 
from, two Departments of the Government. Ap¬ 
pellant denies +hat he has received unlawful 
pay or allowance in either case. : 

As shown bv the answer of the Secretarv i of 

V ! 

the Navy heretofore quoted, it is apparent that 
the opinion of the Comptroller General is the 
only thing: which is causing: the withholding: i of 

the pay of appellant. | 

This proceeding came on for hearing in the 
Court below in the following manner: Ui^on 
the filing of the bill of complaint, a rule was 
issued against both defendants directing them 
to show cause whv thev should not be restrained 

‘ i 

and enjoined from withholding the pay as was 
done in the Cox case and tlie Pence case, supra. 
Both defendants answered the rule and bill, 

I ' 

and, although it does not appear by the Record 
itself, there was an argument upon the retijirn 
to the rule before the Cliief Justice of the Court 
below on the last daj’ of the June Term, 1926. 
Through some inadvertence of the Clerk, the 
papers were not handed to the Chief Justice and 
upon the beginning of the October term, not 
having considered the matter, the case was 
ordered upon calendar for hearing in regular 
course at the October term, and came on |for 
hearing before ^fr. Justice Hitz, on Decem¬ 
ber 17, 1926, at which time the defendants 

offered to amend their answers to the bill 

! 

of complaint by setting out that in the Suit 
in Porto Rico to set aside the lease from 
the United States to Baker, the Judge before 
whom same was heard had filed his opinion 
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and attaching a cop}’ of the opinion to the 
amended answer, Record pages 54-56, et 
At the time tins offer was made, as will he 
seen by the certificate of the Trial Judge, Rec¬ 
ord page 117, the appellant seasonably objected 
to the filing of the am.ended answer, and the ex¬ 
hibit upon the gronnds stated in said certificate. 
Subsequent to the final hearing on this occa¬ 
sion, a stipulation was filed on January 3, 1927, 
as of December 17th, by which it was agreed 
that the hearing on December 17th should be 
considered as if the case were heard upon bill 
and answer (Record pp. 116-117). After this 
hearing and namely, on January 7th (Record 
])p. 117-118), the Court below passed a decree 
dismissing the a])pellant’s bill without any 
opinion whatever, and without any statement 
whatsoever as to the reasons for making such 
order. 

ARGU^rENT. 


I. 

This Case is Governed hi/ McCarJ v. Cox, 56 
Appeals D. C. 27, and MrCarl v. Penee, 

55 TFa^f/?. Law Rep. 414. De¬ 
cided Bi/ This Court. 

Upon the foregoing statement of facts, it is 
clear that the same fundamental questions are 
involved in this case as in McCarl v. Cox, 56 
Appeals, D. C. 27: 8 Fed. (2d) 669; 53 Wash. 
Law Rep. 58, and Mc'Carl, et al, v. Pence, 55 
Wash. Law Rep. 414, namely, the right of the 
defendants to withhold the pay due to appel¬ 
lant because the Comptroller General has set up 
a charge against the appellant for a prior debt, 
although it is admitted that the subsequent 
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salary lias been appropriated and is held by the 
Disbursing Officer (R. pp. 37-38). The Eecoird 
affirmatively shows that no suit has b^en 
brought against appellant to recover back tips 
monev. I 

If the lease made to appellant for the Porto 
Rican property was void, and if lie was riot 
entitled to his pay as Steamboat Inspector, then 
under the authoritv of the Cox and Pence cases, 
supra^ it would be incumbent upon the Govetn- 
mentment to file a suit at law where tlie fatris 
could be determined by a jury. This admittedly 
lias not been done. 

I 

—^ j 

By the answers of both defendants, however, 
it is apparent that they are attemyiting, as was 
attempted in the Cox and Pence cases, snpifa, 
to have this Court, in a proc^ding to which the 
United States party,^determine the lia- 

bilitv of the'^^WidrwPs^to the Government. We 
take it that these iioints have been definitely arid 
finally settled in the Cox and Pence cases, sup\'a, 
as well as the other cases upon which they were 
predicated. This being so, appellant’s liability 
to the Lbiited States, even granting for the srike 
of argument, the soundness of the opinion ; 0 f 
the Court in Porto Rico and the opinion of the 
Comptroller General as to the liability on the 
double pay question and the applicability of the 
Act of iMay 31, 1924, these questions can not 
])e deteraiined in this litigation but can onlv ibe 
determined in proper action brought by fbe 
United States against the defendants. Both the 
Cox and Pence cases confirm tlie established 
principle that the salary of an office is an iiici- 
dent to the office, and the officer showing title 
to the office is ipso facto entitled to the salariy. 
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And onlv bv removal or bv constitutional legis- 
lation can the salary be stopped or altered. That 
the Comptroller General has such power, grant- 
iii£r a debt owed bv the officer, is absurd. 

II. 

The Court Below Erred In Permitting the 
Amendment to the Answer Setting 
i Out the Opinio)i of the Judge 
in the Porto Bican Case. 

It will be observed from page 117 of the Rec¬ 
ord that objectio!! was made to the amendment 
to the answer on the ground that there was 
offered as an exhibit only the opinion of the 
Court which was unsupported by the entire 
Record or tiie Decree, and upon the further 
ground that even had there been a decree at 
that time, it would have been an improper an¬ 
swer in this proceeding. 

It does not seem necessary to argue at length 
that the foregoing amendment was erroneously 
allowed and considered. The pending of a 
cause in another Court works no estoppel on 
this Court. The opinion of the judge in Porto 
Rico is not a binding part of the procedure in 
that Coui*t atid would be looked to on appeal 
only as expression of opinion and not a sub¬ 
stantial part of the record. Even if a decree 
in e(]uity in a Porto Rican Court were offered, 
it is doubtful if such decree would be protected 
by the “full faith and credit” clause so as to 
give it extraterritorial effect. But if so, the 
suit in Porto Rico only affects the tide to the 
land and no debt has been adjudicated. 
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Furthermore, the suit there is between dif¬ 
ferent parties, which in itself, would prevent 
its being an answer by these defendants to jus¬ 
tify their illegal acts. 

This amendment is but another example U)f 
circuitous reasoning. If the Porto Rican judge 
finds that Baker’s title to the Porto Rican prop¬ 
erty is defective and decrees that title should 
revert to the United States, then Baker ob¬ 
tained commutation of quarters without right 
or consideration, then on the principle of xm- 
just enrichment, he would be compelled (if liti¬ 
gated) to return the money, which in turn would 
be a debt owing the United States. 

And if all this reasoning be true, the answer 
remains, that by viriue of the Cox and Pence 
cases, neither of tlie defendants have any right 
to interfere with the payment of a lawful salaiw, 
duly appropriated by Congress. 

The allowance of the amendment was, there¬ 
fore, error. 


Appellant Comes Into Court With Clean Hands. 

\ 

One other question was argued at the Bar 
of the Court below, but as suggested, that Court 
has left us confused with respect to its reasons 
for dismissing the bill. Based upon the state¬ 
ment made in the opinion of the Trial Judge 
in the Porto Rican case, it was argued that this 
appellant had not come into a court of equity 
with clean hands. Bearing in mind that the 
question here is the right of the Secretary; of 
the Navy and the Comptroller General to with- 


JO 


hold the salary dnly appropriated by Congress 
of an officer, and l^earins: in mind also that the 
only question in the Porto Rican case was, 
wlietlier or not a lease had been unlawfully and 
fraudulently obtained from the United States 
(lovernmont. it is very clear that the above 


maxim,' to-wit: “He who comes into a Court 
of e(|uity must come with clean hands” is not 
applicable. 

Before discussing the authorities, we might 
suggest that altliough this maxim was not speci¬ 
fically referred to in the Cox and Pence cases, 
supra, nevertheless, it is apparent that if this 
doctrine could apply to such cases as this, it 
would have been applied to those cases, be¬ 
cause the facts set iq) by way of defense would, 
if true, have amounted to perjury upon the 
part of plaintitTs in those cases. Because of the 
silence of the Court below, we must assume that 
the Court applied this maxim or else that the 
Court intentionally overruled the judgment of 
this Court in both the Cox and Pence cases, 
snj)ra, and we can not attribute to that Court 


such a motive. 


The “clean hands” doctrine is 


stated thus in 21 (\ J. 187, Sec. 173. 


“The misconduct which falls within this 
maxim must have infected the cause of ac¬ 
tion, so that to entertain it would be viola¬ 
tive of conscience. It must relate (Jirecilp 
to the eery transaction concerning which 
complaint is made, and not merely to the 
general morals or conduct of the person 
seeking relief. A party is not barred from 
relief because of misconduct not connected 
with the matter in controversy; and this is 
true, althougli the misconduct may he di¬ 
rectly connected leitli the subject matter of 
the sult.'^ (Italics ours). 
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In support of this statement of the law, t^ 
text cites American Sugar Be fining Co. v. Mc¬ 
Farland. 229 Fed. 284, affirmed 241 IT. S. 79; 
60 L. E. 899, and numerous other United States 
cases. It also cites Roote v. Roote, 33 App. D. ;C. 
398; 23 L. R. A. N. S. 240, and Mercantile Trmt 
Co V. Henseg, 21 App. D. C.; 31 W. L. R. 96. 
This Court, in Roote v. Roote^ supra, stated the 
doctrine as follows: 

I 

‘‘The rule that when a litigant comes ihto 
a court of equity, he must come with clean 
hands, refers only to the matter to be lilti- 
gated and no other. Viertel v. Viertel, 99 
Mo. App. 710. The matter here to be liti¬ 
gated is the right of complainant to a di¬ 
vorce, bv reasons of defendant’s refusal lo 
join him, when afforded an opportunity, ahd 
her subsequent adulterous acts. There ds 
nothing shown in the conduct of complain¬ 
ant during this period to estop him from 
maintaining this action.” i 

I 

j 

So in this case the only (piestion here to be 
litigated is the right of the defendants to with¬ 
hold from appellant salary which has been ap¬ 
propriated for him by Congress. Whether pt"e- 
viouslv he had received unlawfullv a double shl- 

* . I 

ary or whether he procured unlawfully apd 
fraudulently a lease to Government property in 
no way relates to or affects the right here lijti- 
gated, namely, as above stated, his right to the 
salary of his office, or conversely, the right lof 
defendants to withhold money appropriated for 
him by Congress. 

It may well be that in any suit instituted by 
appellant undertaking to enforce either his 



12 


rig“hts' to double pay or his rights under the 
lease tliat the doctrine might possibly, upon 
appropriate proof, be brought into force but 
that is not the case here. We are litigating an 
entirely difTerent unrelated transaction or right 
—that of his right to the salary incident to his 
office. 

In Amerka)i Hu gar Refiuhig Co. v. McFar- 
land, et al, 229 Fed. 284, the Court at the bottom 
of page 287 and top of inige 288, states the rule 
as follows: 

The wrong of a plaintiff which may be in¬ 
voked to defeat his claim to equitable relief 
must have an iunucfliafr and necessary reJa- 
tiofh to the equity for the enforcement of 
wliich he pravs. Talbot v. Independent Order 
of Owls, 220 Fed. GOO, 136 (\ C. A. 268^’ 
(Italics ours). 

The Sugar Eepning case just quoted 

was affirmed by tlie Supreme Court of the United 
States on constitutional grounds and is ro- 
])ortod in 241 U. S. 79; 60 L. E. 899. The only 
reference made in the opinion of that Court to 
the dcK'trine liere under consideration is the 
language of ^Ir. Justice Holmes at the bottom 
of page 904, 60 L. E.: 


“We deem it enough to sav that neither 
that supposed conneedion nor the general in¬ 
timations of the plaintiff^s wickedness in tlie 
answer deprive it of its constitutional rights, 
or prevent it from asserting them in the 
only practicable and adequate way.’’ 

The application of this maxim is stated in 
Talbot V. lndepende)it Order of Oivls, 220 Fed. 
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G60, by Sanborn, Circuit Judge, at page 662, Uas 
follows: I 

“That principle does not repel all sinners 
from the precincts of courts of equity, hor 
does it disqualify any plaintiff from obtain¬ 
ing full relief there who has not done in¬ 
iquity in- the very transaction concerning 
which he complains. The wrong which niay 
be invoked to defeat him must have an im¬ 
mediate and necessary relation to the eqaity 
for the enforcement of which he prayk’' 
(Italics ours). ! 


Numerous cases are cited by the learned Judge 
in support of this statement. i 

If the learned Trial Judge did not base his 
reason for dismissing the case upon the above 
suggested maxim, it seems to us he could only 
have determined it upon the other co-related 
maxim, namely—“He who seeks equity must I do 
equity.’’ I 

This maxim has been fullv determined bv this 
Court in a very able opinion by the late Chief 
Justice Alvey. In Mercantile Trust Co,, et at, v. 
Ilensey, et al, 21 D. C. Apps. 38; 31 W. L.|R. 
96, in treating of the application of the above 
maxim, Mr. Justice Alvey quoted with approval 

j 

from Pomeroy, in his vrork on Equity Juris¬ 
prudence, Vol. 1, Sec. 386, saying: 


i i # # 


(3) Finally, the principle will not 
apply so as to compel the plaintiff to do equity 
when the relief sought bv the plaintiff and 
the equitable right or relief secured ; or 
awarded to the defendant belong to or grow 
out of two entirely separate and distinct 
matters.” I 
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Continuing, the Chief Justice says: 

<4* # * and wliile the rule is variouslv 
stated in the several decisions referred to, 
lliev all maintain substantiallv the same gen- 
eral principle. Among the cases cited is that 
of V. Bostmcky 90 Cal. 53; and with¬ 

out stating the facts of that case, the prin¬ 
ciple that was a])plietl is tlius ])riefly but 
clearly stated in the opinion of the Court. 

‘It is agreed, however, that as the plain¬ 
tiff is here seeking the aid of a court of 
equity, he should be compelled to do equity, 
but the ma.xim of equity jurisprudence only 
applies where the relief sought by the plain¬ 
tiff and the right demanded bv the defendant 
belong to or grow out of the same transac¬ 
tion. It Jtas Ko applwafion where the dr- 
of the d('fc}ida)ff is based npo)i a con¬ 
tract ,^'cparatr and flist’nict from that which 
forms the subject of the plaintiff’s action.’ 
And this is the principle maintained by all 
the well-considered cases.” (Italics ours). 

It therefore appears that both of the above 
suggested maxims have been fully considered 
and determined by this Court to be applicable 

onlv to those cases wherein the maxims must be 

♦ 

applied directly to the transaction to be liti¬ 
gated. This being so, neither maxim can be ap¬ 
plicable to the case we are now considering for 
the reason that we are litigating solely the right 
of the two defendants to withhold or cause to be 
withheld from appellant his pay which has been 
appropriated for him by C’ongress. And the 
question as to his obtaining a fraudulent lease or 
receiving double pay from the Government is not 
such a relation to the subject matter being liti¬ 
gated as to bring the case within the rules laid 
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do\vii in the authorities just quoted. It is there¬ 
fore submitted that if the Court below acted 
under the above suggested maxims, it committed 
error. i 

IV. I 

Courts Can Onl^ Litigate Qnestions Betiv^en 

Parties to the Sidt. j 

In the separate answer of J. R. McCarl, the 

Court below was requested, or perhaps com¬ 
manded, that if it took jurisdiction of the bill, 
(R. p. 23, Par. 9) ‘Uhen of necessity, equity, and 

I 

good conscience, the Court must determine the 
claim of the United States against plaintiff * f * 
and * * * provide in its decree for payment jby 
plaintiff into the United States Treasury of said 
sums of $1,383.33 and $6,367.88.^^ i 

Plagarizing the words of counsel for appellee 
in arg-uing the Fence case before this Court, 
“This contention marks an artless simplicity 
that opposing argument might mar.” 

Assuming the risk of marring the foregoing 
j)leading, we fe.el certain that as a principle ! of 
law, it is hrmly established that no Court can 
enter a judgment or decree for or against a per¬ 
son, not a party to the record. I 

i 

V. I 

Appellant Should Have Personal Judgyneni 

for Costs. 

i 

One point further remains to be discussed. Jt 
appears from this Record, “Exhibit C,” (R. ip. 
15,) and the answer of defendant Wilbur, (para¬ 
graph 8, R. pp.40-41), that this appellant has 
been denied his salary since March 6, 1926. In 
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addition to that, he has been put to the cost and 
expense of this liti«:ation. 

Tt will be observed from the Record, that from 
page 56 thereof to and iiichidiiig page 114 it is 
taken up entirely by the opinion of the Judge at 
Porto Rico, which as above pointed out, has no 
part in the consideration of this case other than 
to add to the expense of the cost of this pro¬ 
ceeding. In view of the fact that this Court has 
the right to make an appropriate award of 
costs, the appellant urges not only that the judg¬ 
ment of the Court below be reversed, but that 
this i'ourt si)ecifically direct that the costs in 
this proceeding be taxed against the defendant 
^IcCarl to the end that when the matter of costs 
comes up in the Court below in tTie final decree, 
there can be no question as to liability there¬ 
for. This matter being propei'ly before the 
Court, we think that it should be now here de¬ 
termined. 


C 0)1 elusion. 

In consideration of what has been said in this 
brief, we most earnestly submit that the judg¬ 
ment of the Court below should l>e reversed 
with directions to grant the relief prayed for 
and that this appellant may have a decree for 
his costs. 

Respectfully .submitted, 

Skiforde M. Stellwagen, 
AViletam D. Harris, 
William J. Xeale, 

! Attorneys for Appellant. 


Palmer, Davis & Scott, 
Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1927 i 


No. 4596 

I 

Virgil Baker, Lieutenant Commander, U. S. 

Navy, Retired, appellant | 

V. i 

I 

J. Raymond McCarl, Comptroller General of 

the United States, and Curtis D. Wilbur, Secre¬ 
tary of the Navy, appellees i 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 


The statement of the case prepared by cbunsel 
for appellant is both incorrect and incomplete. It 

j 

is incorrect when the court is infoimfed that {this is 
“another naval pay case.” As is admitted in the 
first paragraph of the bill of complaint, appellant 
is a retired ofiScer and not an officer on the i active 

J 

list to which the cases concerned related. The dis¬ 
tinction is important—under the law he performs 
no official duties while in a retired status! Ob¬ 
viously the argument ab inconvenienti of the: Court 

in the Cox case, 8 Fed. (2nd) 669, against th^ with- 

( 1 ) ' 



holding of sums from the pay of officers on the 
active list of the Navy on account of indebtedness 
to the United States does not apply here, for ap¬ 
pellant, as a retired officer on inactive duty, is not 
“required to go to the far ends of the earth” de¬ 
pending upon the salary attached to his office for 
the support of his family “left behind.” Therefore 
the case is hot “another naval pay case.” 

The statement is incomplete in that the facts re¬ 
cited are those alleged in the bill of complaint with 
a mere passing reference to the allegations contained 
in the answers of the appellees. The allegations 
of appellees are most important and constituted 
the basis of the decree entered by the trial justice 
dismissing the bill of complaint and differentiating 
this case frbm the Cox case, supra, and the Peyice 
case, 18 Fed. (2nd) 809. As the case was submitted 
on bill and answer without any evidence having 
been introduced to disprove the allegations of the 
ans^wers, these allegations, where inconsistent with 
the bill of complaint, must be taken as true and 
are for consideration in any proper disposition of 
this appeal. 

The case must be understood on the record as 
one addressing itself to the conscience of a chancel¬ 
lor, and we are justified in concluding from the 
action taken that the facts were so striking as to 
move the conscience of the chancellor accordingly 
and require no decision. Under such circumstances 
an appellate court will be slow to reverse. 



s 


In substance, it is alleged in the answers and 
admitted by the state of the record that appellant 
perpetrated a fraud on the United States in ob¬ 
taining the sums charged against him in his ac¬ 
count, leaving a debit balance due the United States. 
The facts constituting such fraudulent action are 
set out in paragraphs 5 to 8, inclusive, of the answer 
of appellee McCaii (R. 19, 22) and exhibits re¬ 
ferred to therein and in paragraph 5 of the answer 
of appellee Wilbur (R. 38, 40). Such fraud was 
proven in the United States District Court for the 
District of Poi*to Rico to have been perpetrated on 
the United States, as is shown by a copy of the 
opinion of said court attached as an exhibit to the 
supplemental answers of the appellees filed with 
leave of court. (R. 54, 55, and 115 and 116.) The 
pages of the record intervening between 55 and 115 
are taken up with a copy of the opinion! of the 
United States District Court directing thie entry 

i 

of a decree awarding the United States the relief 
prayed. 

The fraud consisted in obtaining from the Sec¬ 
retary of the Navy a lease, dated July 15,1921, for 
999 years, of a tract of public land at San Juan, 
Porto Rico, on a promise, among others, stated in 
appellee’s letter of December 3, 1919 (R. 24, 25), 
that— i 

I 

5. I would agree to waive commutation of 
quarters while occupying the property, and 
in time of war to place at the disposal 'of the 
Department, free of cost, the entire!prop- 
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erty^ and all improvements thereon, includ¬ 
ing the residence. 

Similar promises have been made by appellant 
to the Navy Department in obtaining leases on the 
land for short prior periods (R. 27, 28, par. 3), and 
during the time this prior lease was in existence 
appellant neither claimed nor received allowances 
for quartei's (R. 20,39). However, as soon as appel¬ 
lant secured the 999-year lease, he began to claim, 
and disbursing officers illegally paid him, allow¬ 
ances aggregating $1,383.33 for rental of quarters, 
when he, in fact, occupied Government quarters in 
Fort San Geroninio on the leased premises. After 
concluding that the lease of 1921 was invalid and 
should be cancelled, the United States District 
Court concluded in its opinion (R. 113, 114) that— 

Notwithstanding the great length of this 
opinion, we observe that we have said noth¬ 
ing regarding the evidence that shows that 
the defendant, when he entered as a volun¬ 
teer In the Army during the Spanish-Amer¬ 
ican War, or when soliciting admission into 
the Naval Academy, reported falsely as to 
his age; that he solicited and obtained, with¬ 
out any cost on his part, certificates from the 
Registrar of Property concerning the lands 
at Loiza, when he should have paid for them 
as any other private citizen, presenting 
himself in the Registry in such a manner as 
to give the impression that he was acting in 
his official capacity and for the benefit of the 
Government; that in a similar manner he 
obtained also for his service in connection 


I 


t 

with the San Geronimo lands the aid of pris¬ 
oners in the Insular penitentiary, and of the 
trucks of the National Guard of; Porto 
Rico; that he received at the same time two 
salaries from different departments: of the 
same Government; and that, although living 
at San Geronimo, he claimed rent whenever 
called to active service. * * * i 


The obtaining commutation of quaii:ers as occu¬ 
pying his own i^remises was the fruit of thei wrong¬ 
ful action—^the lease the means by which it was 
made possible. Appellant can not benefit by his 
own wrong. 

The facts with respect to the item of $6,367.88 
are averred in paragraph 7 of appellee McCarl’s 
answer and are stated in his decision of March 20, 
1926 (R. 29, 35), where the matter was fidly con¬ 
sidered. In substance, appellant continued to hold 
the civilian position of Inspector of Hulls under 
the Department of Commerce, to which he had been 

I 

appointed after his retirement and when oh an in¬ 
active status, before his orders to active dlitv. In 

' I • 

( 

other words, appellant drew the salary of both a 
Navy officer on active duty and of an inspector of 
hulls. This was in violation of section 2 of the act 
of July 31, 1894, 28 Stat. 205, and the rule of in¬ 
compatibility of offices. The act of May 31, 1924, 
43 Stat. 245, did not apply to a retired officer on 
active duty as appellant was during the pdriod the 
payments were obtained. While it is i not so 
averred in the answers, it is a fact that neither the 
Navy Department nor the Department of Com- 
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merce was officially cognizant of this situation 
after appellant’s recall to active duty during the 
World War. 

While it mav not be material, the attention of the 
Court is invited to pages 11 to 14, inclusive, and 
pages 29 to 37, inclusive, of the record which show 
that the claims were thoroughly considered and 
reconsidered by the appellee McCarl, and it is a fact 
that appellant appeai*ed by present counsel when 
the reconsidered decision of March 20, 1926, was 
written. 

However, counsel for appellant took the position 
in the coui*t below, and they appai*ently take the 
same position here, that admitting appellant over¬ 
reached the United States, as set out in the opinion 
of the United States District Court, in obtaining 
the lease of July 15,1921; that he violated his prom¬ 
ise of December 3, 1919, to not claim rental allow- 
anc*e when on active duty if given the lease; that he 
resided in Fort San Geronimo, in Government 
quarters, when he received the i*ental allowances on 
his certificate as senior Navy officer present, that 
]uiblic quarters were not available; and that he 
claimed and received two salaries from different 
departments of the United States, in violation of 
law, he is nevertheless entitled to invoke the equity 
j>owei*s of the courts of that same Government 
whose trust he has been found to have violated in 
order to force two officers of that Government to 
pay him his accruing retired pay, when there is 
no balance due him because of his act in securing 
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i 

the credit of items in his account with the: United 

I 

States to which he is not entitled. i 

We believe, as did the court below, that such is 
not the law. | 
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ABGUMENT 


I 

Appellant is not in equity with clean hands 

The opinion of the United States District Court 
of Porto Rico (R. 56-115) discloses practices on the 
pai*t of appellant, for which said court directed can¬ 
cellation of the lease of July 15,1921, resembling in 
many respects the practices recently considered in 
another famous case wherein the lease was can¬ 
celled, namely. Pan Petroleum and Transport Com¬ 
pany et al. V. United States, No. 305, decided Feb- 
ruaiy 28,1927, by the Supreme Court of the United 
States. Not onlv was the lease in the latter case 
cancelled because of fraud on the United States 
but the lessee was denied recovery of the sums ex¬ 
pended by it for the benefit of the United States. 
Here appellant is claiming further sums from the 
public Treasury. The claim must be based on the 
contention that the lease gave rights. If the lease 
was unlawful, claims based on the status created 
thereby can not be sustained. 

Counsel for appellants being bound by the an¬ 
swers of appellees and the opinion of the United 
States District Court, attempt to escape the prin¬ 
ciple declared in the Pan Petroleimi case, and the 
indisputable Maxim of Equity that a plaintiff may 

(S) 


I 

! 


not come into Equity with unclean hands fdr relief 
by the contentions: (1) that appellant has not done 
iniquity in the transaction concerning which he now 
complains; and (2) that whatever iniquit^l’ he has 
done affects the United States and not appellees 
and that the appellees can not invoke the Maxim 
here. i 

As to the first contention: We do not dispute the 
correctness of the rule that the iniquity of a com¬ 
plainant, as stated by this court in Mercantile Trust 
Company et ah v. Ilensey, 21 App. D. C. 38, must 

j 

“belong to or gTOw out of the same transaction.’’ 
There should be read in connection with counsels’ 
citation from 21 C. J. (brief, p. 10) preceding para¬ 
graph 163, pages 181, 182, as follows: 

The maxim that he who comes into equity 
must come with clean hands, or, as it is fre¬ 
quently expressed, that he who has done in¬ 
iquity shall not have equity, or that! he who 
has done inequity, or has not don^ equity, 
can not have equity, is of ancient origin and 
broad application. It is the expression of the 
elementary and fundamental conception of 
equity jurisprudence; and, although not the 
source of any distinctive doctrinej it fur¬ 
nishes a most important and universal rule 
affecting the entire administration of equity 
jurisprudence as a system of remedies and 
remedial rights. This maxim expresses 
rather a principle of inaction than one of 
action. It means that equity refuses to lend 
its aid in any manner to one seeking its 
active interposition, who has been guilty of 
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unlawful or inequitable conduct in the matter 
with relation to which he seeks relief. 

We disagi*ee with counsels’ application of the 
rule to the facts of this controversy. The promise 
of appellant of December 3, 1919, to abstain from 
claiming rental allowances when on active duty in 
event he was awarded the lease of July 15, 1921, is 
in almost identical terms with his prior promise to 
obtain the prior leases for shorter periods of time, 
and all of the leases are equally silent as to a stipu¬ 
lation to that effect therein. And under the prior 
lease he neither claimed nor received rental allow¬ 
ance while in his bill he claims that he was entitled 
under the lease to the disallowances which he ob¬ 
tained notwithstanding his promise not to claim 
them. His right is denied in the answers. If the 
appellees are correct in their contention (and in 
view of the uncontradicted avemients of the an¬ 
swers it must be held for the purpose of this case 
that they are correct), the debits exceed the credits 
and there is no balance due him to be paid. In any 
event, the account is entire whether of debits or 
credits or both, for as said in United States v. 
Burchard, 125 U. S. 180, the account of a retired 
Navv officer is— 

* * * never been closed, and was al¬ 

ways open to adjustment. Overpapnents 
made at one time bv mistake could be cor- 
rected and properly charged against credits 
coming in afterwards. His pay was fixed by 
law, and the disbursing officers of the depart- 
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ment had no authority to allow him any more. 
If they did, it was in volation of the law, and 
he has no right to keep what he thus ob¬ 
tained. * * * 

j 

The violated promise not to claim the allowances 
in event he was given the lease, and his conduct 

« I 

in obtaining both the lease and the allowances, have 
as much relation to his rights to further sums from 
the United States as did the loan of $100,000'in the 
Tea Pot Dome case, though made for a different 
purpose; and if, as held by the court, the loan yitally 
affected that lease and all connected therewith, in¬ 
cluding the expenditures for the storage taiiks, it 
must also be held that appellant’s conduct and nis 
violated promise not only affected the lease—|as has 
been determined—but has affected appellant’s 
money account with the United States to the |extent 
of preventing his resort to a Court of Equity to 
secure further payments, notwithstanding theitrans- 
action. That'is to say, the iniquity here isj more 
neai'U involved in appellant’s claimed right:to re¬ 
tired pay than was the iniquity which prevented 
the complainants from invoking the equity powe]*s 

i 

of the court in Weeghman et ah v. Killefer (C. C. 
A.), 215 Fed. 289, L. R. A. 1915, B-820, to prevent 
a baseball player which they had inequitably en¬ 
ticed away from another ball club from violating 
his agreement to play with some other club; 

The iniquity is even greater than in the KUlefer 
case^ for appellant was the senior Navy officer on 
dutV in San Juan. The United States and his senior 

^ I 


j 

i 

j 

i 

I 
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officers in the Na\y Department were entitled to 
veW on his entire good faith. The United States 
District Court found, and so stated in its opinion, 
that appellant deliberately misled his superior 
officers in the Navy. More than this, it was appel¬ 
lant’s duty as senior naval officer on the post to 
determine and certify whether public quarters were 
available for the occupancy of each Navy officer 
on the post, including himself. He certified that 
quarters were not available for the occupancy of 
himself and his familv and obtained these allow- 
ances under section 6 of the act of June 10, 1922, 
42 Stat. 628, when as found by the aforesaid Dis¬ 
trict Court and as averred in the answers he was 
occupying public quarters in Fort San Geronimo, 
on the Government reservation. Thus he attempted 
to mislead the appellee McCarl in the audit and 
settlement of his accounts. 

Section 35, Criminal Code of March 4, 1909, 35 
Stat. 1095, as amended by the act of October 23, 
1918, 40 Stat. 1015-1016, provides for a punish¬ 
ment by fine and imprisonment for any person who 
shall— 

* * * Qi- cause to be made or present 

or cause to be presented for payment or 
approval to or by any person or officer in 
the civil, military, or naval service of the 
United States, or any department thereof, or 
any corporation in which the United States 
of America is a stockliolder, any claim upon 
or against the Government of the United 
States, or any department or officer thereof. 
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or any corporation in which the tJnited 
States of America is a stockholder, knowing 
such claim to be false, fictitious, or fraudu¬ 
lent. * * * I 

It is to be remembered that these same items of 
rental allowances which appellant claimed when he 
had promised that if given the lease, he would not do 
so, and for which he certified that public quarters 
were not available, when he was actually residing at 
the time in Fort San Geroninio, are the items; which 
the appellees have treated as advances of retii^edpay 
to appellant, vrho contends that they should not be so 
treated, and that he is entitled to his current retired 
pay, notwithstanding these advances. | 

As to the second point: We submit, in the first 
place, that appellant has done iniquity to the Secre¬ 
tary of the Navy in misleading that ofi&cialj to the 
execution of the lease of July 15, 1921, vrhich the 
district court ordered cancelled, and in breaking his 
promise in securing the lease not to claim! rental 
allowances when ordered to active duty. We also 
submit that he has attempted to deceive the ajppellee 
McCarl in securing allowance in his accounts of 
credits for rental allowances obtained on his cer¬ 
tificate that public quarters were not available for 
his occupancy when he was, in fact, at that time 
occupying public quarters. 

The court said in Danciger v. Stone, 187 Fed. 
853, that— I 

' I 

} 

But we have alreadv seen that relief has 
been refused in many cases where the de- 


i 

! 
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fendant was not concerned, either as victim 
or participant, in plaintiff’s misconduct, but 
where the granting of relief would peimit 
plaintiff, sometimes veiy indirectly, to gain 
an advantage through a wrong perpetrated 
against a third person or against the public. 
The maxim itself affects the equitable rela¬ 
tions between the parties wherever plain¬ 
tiff’s misconduct is in anv wav involved in 
the subject matter of litigation. * * * 

We submit in the second place that while for 
jurisdictional purposes it may be held as in the Cox 
and Pence cases, supra, that a suit against appellees 
is not a suit against the United States, the suit in 
this case concerns the public money of the United 
States, and that the Court should brush aside tech¬ 
nicalities of procedure, at least to the extent of per¬ 
mitting appellees to avail themselves of the equi- 
table defenses of the United States. There is ample 
authority for so doing. BrasJiear v. Maso7i, 6 How. 
93; Wells v. Roper, 246 U. S. 335; Louisiana v. Me- 
Adoo, 234 U. S. 627; Margulies v. McCarl, 10 Fed. 
(2d) 1012. Particularly is this true when plaintiff 
is appealing to the discretion of the Court. 

But even in this connection there must be remem¬ 
bered the transactions out of which all this arises— 
thev were with the United States as such and claims 
based thereon would be payable by the United 
States from public funds. It would be inconsistent 
to hold that one related to one entitv and another to 
another entity and it is immaterial whether the 
iniquity related to the United States or related to 
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the Government officials—^the basic condition re¬ 
mains appellant seeks the fruit of his own wrong, 
directly or indirectly from the United States, and 
is before this Court with unclean hands. I 

• i 

We submit in the third place, that the iniquity 
of appellant more nearly affects his standing in a 
Court of Equity to obtain further sums from the 
United States than did the iniquity of the two in¬ 
dividuals in the Pan Petroleum case, which not only 
prevented said company from obtaining affirmative 
relief in Equity but authorized an Equity Court to 
give affiimative relief against said company. In 
other words, the two individuals in the Pan Petro¬ 
leum case did not constitute parties to the record— 

i 

one had no connection with the oil companies, and 

I 

the other was a minority stockholder therein, i Here 
the iniquity is that of appellant and even if the 

appellees may not be permitted to take advantage 

! 

of the iniquity as a defense, this Court should^ of its 
own motion, deny the relief sought by appellant in 
Equity and sustain the decree of the couif belbw. 
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When the account of a retired officer of the Navy shows an 
excess of debits over credits, he is not entitled to pay¬ 
ment of further sums until sufficient credits accrue to 
balance the debits 

The pertinent statutes applicable to retired offi¬ 
cers of the Navv are as follows: 

Section 1462, Revised Statutes: ‘‘No officer 
on the retired list of the Navv shall be em- 
ployed on active duty excei)t in time of war.” 

Act of August 22, 1912, 37 Stat. 329: 
“Hereafter anv naval officer on the retired 
list may, with his consent, in the discretion 
of the Secretarv of the Navv, be ordered to 
such duty as he may be able to perfonn at 
sea or on shore * * 

Section 1459, Revised Statutes: “Officers 
on the retired list shall be withdrawn from 
command * * * ^nd from the line of 

promotion on the active list.” 

Section 1588, Revised Statutes: “The pay 

of all officers of the Navv who have been 

•/ 

retired * * * account of incapacity 

resulting from long and faithful service, from 
wounds or injuries received in the line of 
duty, or from sickness or exposure therein, 
shall, when not on active duty, be equal to 
seventy-five per centum of the sea pay pro¬ 
vided by this chapter for the grade or rank 
which they held, respectively, at the time of 
their retirement. The pay of all other offi- 

( 16 ) 



cers on the retired list shall, when hot on 
active duty, be equal to one-half the ^ea pay 
provided by this chapter for the grade or 
rank held by them, respectively, at the time 
of their retirement.’’ 


There is a fundamental distinction betweeh Navy 

i 

officers on the retired list and Navv officers: on the 

1 

j 

active list. See TJiornley v. United States, 113 
U. S. 310; Roget v. United States, 148 U. iS. 172. 
Whether the sums paid to retired officers oh inac¬ 
tive duty be a gratuity, pension, or compensation 
is not defined in the law. The Court of Claims sug¬ 
gested in Geddes v. United States, 38 Ct. Cls. 428, 
at page 445, tliat, ‘‘as a matter of fact, the pay of a 
retired officer is not compensation” and tha^:— 


* * * It is well settled that aih officer 

on the retired list owes no service to the Gov- 
eiTunent in time of peace; that if called into 
service in time of war he returns therebv to 
the active list and receives full pay; that 
there is but one militarv office which lie can 
hold—that of Superintendent of the Soldiers’ 
Home; and that his reduced retired|pay is 
but an honorary form of pension to be paid 
him when, having reached a certain age, it is 
presumed that he is no longer well fitted to 

render active service to the. Goveiliment. 

* * * 


and, page 446, that— ^ 

* * * This couH has held ever since the 

Collins's Case (15 C. Cls. R., 22, 40) that the 
pay of a retired officer “is not given as com- 
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peusation for discharging the duties of any 
office during the period for which it is to be 
paid, but rather as a bounty and in the nature 
of a pension for services to his country pre\i- 
ously perfonned.” * * * 

But see 29 Op. Atty. Gen. 503. 

It is clear, however, that the ‘‘pay” which a re¬ 
tired officer is allowed is in no sense to be confused 
with the “pay” which an officer on the active list 
receives. Obviously the Cox and Pence cases are 
not authority for the position appellant attempts 
to take; that is, that he is entitled to his retired 
pay under those decisions, yiotwithstanding his 
indebtedness to the United States which, in the 
state of the pleadings on the submission of the case, 
must be taken as admitted to be due the United 
States. Also, these two cases must be considered 
in the light of legislation subsequent to the Cox 
case and not adverted to in the Pence case, namely, 
acts of [May 26,1926, 44 Stat. 654, and July 3, 1926, 
44 Stat. 815. 

Furtheimore, the ab inconvenienti dictimi of the 
couit in the Cox case against the withholding of the 
pay of an officer on the active list does not apply 
to an officer on the retired list of the Navv on in- 
active dutv. In retirement he is for all intents and 
purposes a civilian, who may come and go about 
Iiis private affairs as he may see fit. Certainly there 
is no public policy involved which would require 
this court in an otherwise proper case to interfere 
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by injunction and direct the appellees to ignore the 
debit items in appellant’s account and to pay him 
the credit items of accruing retired pay, particu- 

I 

larly when appellant could institute suit against 
the United States in the Court of Claims and the 

Government could interpose and prove a counter- 

! 

claim pursuant to section 145, Judicial Code of 
March 3, 1911, 36 Stat. 1136, 1137, for the debit 
items, and thus the entire matter could be adjusted 
if appellant desires a judicial review of his account. 
There is ample authority in support of this;point. 
Brashear v. Mason, 6 How. 93; Decatur v. Pauld- 

i 

ing, 14 Pet. 497; United States v. Guthrie, 17 How. 
94; United States v. Lynch, 137 U. S. 280; Lochren 
V. Long^ 6 App. D. C. 486; Hall v. Payne, 48 App. 
D. C. 279; Bailey v. George, 259 U. S. 16; Crozier v. 
Krupp, 224 U. S. 290. | 


i 


I 


I 


i 

I 


I 
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For the purpose of the record, and in order that 
the points may not be considered as waived, we 
make, without argument, the following additional 
points: 

1. That the courts of the District of Columbia 
are without equity jurisdiction to order money paid 
from funds authorized by general appropriations 
to be drawn from the United States Treasury for 
payment in accordance with the facts of an officer’s 
service and the tei*ms of other statutes, particularly 
when that officer is indebted in his accounts with 
the United States; 

2. That the United States is a necessary and in¬ 
dispensable party to an equity proceeding against 
the appellees because of their official action con¬ 
cerning the public money of the United States pay¬ 
able from general appropriations and determined 
in accordance with the facts and the terms of other 
statutes than the appropriation act; 

3. That the duty demanded of the appellees is 
discretionary and not ministerial; and 

4. That there is a plain and adequate remedy at 

law in a suit against the United States in the Court 

of Claims which has exclusive jurisdiction under 

the Judicial Code of a suit concerning an officer’s 

salary, fees, or emoluments and which, alone, should 

( 20 ) 
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I 

defeat the equity jurisdiction of this court |in this 

I 

class of cases. 

It should not be overlooked that the acts of Mav 
26,1926, and July 3,1926, supra, in their provisions, 
represent practical approval of the accounting pro¬ 
cedure. I 

CONCLUSION 

I 

For reasons herein stated, the decree of the court 
below dismissing the bill of complaint was correct 
and should be afiSinned. I 

i 

Respectfully submitted. 

Peyton Gordon! 

United States Attorney. 

Leo a. Rover, 

Assistcmt United States Attorney. 

R. L. Golze, I 

O. R. McGuire, j 

Attorneys for Appellees. 
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